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P-R-O-C-E-E-D-I-N-G-S1

2:08 p.m.2

CHAIRPERSON GRIFFIS: Good afternoon,3

ladies and gentlemen. Let me welcome you on this 6th4

of May 2003 and call to order the afternoon session5

and Public Hearing of the Board of Zoning Adjustments6

of the District of Columbia. My name is Geoff7

Griffis. I am Chairperson.8

Joining me today is Mr. Etherly on my9

right. Representing the National Capital Planning10

Commission is Mr. Zaidain and representing the Zoning11

Commission is Mr. Hood.12

Copies of today's hearing are or agenda13

are available to you. It's probably not a long14

agenda, but they're located at the table at the door15

close to where you entered into the hearing room.16

I'm going to run through several things of17

which most of you have probably heard, but you still18

are required to pay attention. So, here it goes.19

We would ask that clearly not any20

disruptive noises or actions take place during the21

session and the hearing. Obviously, it will be22

disruptive to those giving testimony before the Board23

and it will be disruptive to our attention to that24

testimony. So, let us all give our full attentions25
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and civility to the hearing today.1

Also let me ask that everyone turn off2

cell phones and beepers at this time so that we don't3

have that type of disruption.4

Now, when coming forward to speak to the5

Board, of course, all public hearings before the Board6

of Zoning Adjustment are recorded. Therefore, we ask7

several things. First of all, witness cards need to8

be filled out and given to the recorder who is sitting9

to my right. Also, when coming forward and sitting10

down picking your favorite tone of beige chair and11

getting comfortable, you can turn on a microphone.12

You must speak into that microphone because everything13

you say must be on the record and, therefore, must be14

recorded. We will give any assistance if there is15

feedback or microphones and such are not working.16

The order of procedure today for special17

exceptions and variances will be first the statement18

and witnesses of the applicant. Second, would be any19

government reports attended to the application. Third20

would be the reports from the ANC, the Advisory21

Neighborhood Commission. Fourth would be parties or22

persons in support. Fifth would be parties or persons23

in opposition and sixth would be closing remarks,24

rebuttal witnesses, et cetera.25
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Cross examination is permitted by the1

applicant and the parties in the case. Of course, the2

ANC within which the property is located is3

automatically a party in the case.4

The record will be closed on this case at5

the end hearings. The record will be -- will remain6

open only for receipt of information, documents, et7

cetera that the Board requests and the Board will be8

very specific on what information it is requesting and9

when it is to be submitted into the Office of Zoning.10

After that material is received, of course, it goes11

without saying that the record would then be finally12

closed and no other information would be received into13

the record.14

The Sunshine Act requires us to hold15

public hearings in the open and before the public.16

This Board may, however, consistent with it's rules of17

procedure and the Sunshine Act, enter executive18

session during or after a hearing on the case. Those19

executive sessions are for the purposes of20

deliberations or reviewing the record on a case.21

Decisions of this Board in contested cases22

must be based exclusively on the public record and,23

therefore, we ask that people present today not engage24

Board members in any type of conversation so that we25
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do not give the appearance of not deliberating solely1

on the public record.2

I believe last we met there was some3

indication that we might go late. Knowing full well4

we had a very full morning and we were predicting5

that, it did come to fruition. We are starting6

obviously about 2:00. We are prepared to stay until7

7:00. I think that that will give us enough time to8

get through as much as we need to unless it ends9

earlier than that which we are always hoping to, but10

that's -- the Board has prepared ourselves to be here11

for that duration. We will take a break somewhere in12

and amongst that.13

As we get closer to 7:00, we'll review on14

where we are and see where we need to go from there.15

With that, I think we can entertain any16

preliminary matters. Preliminary matters are those17

which relate to whether a case will or should be heard18

today. Those are such issues as whether proper and19

adequate notice of a case has been provide, whether20

there's motions for a continuance or withdrawal or a21

postponement or any other matters that you think would22

stop us from hearing a case today or would -- hearing23

a case today or perhaps you are not really to present24

a case today.25
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If you do have a preliminary matter, it1

should be raised at this time and I would ask that you2

just approach the table as an indication of a3

preliminary matter.4

I will staff if they have an preliminary5

matters before the Board at this time.6

MS. BAILEY: Mr. Chairman, members of the7

audience, good afternoon.8

There are preliminary matters, Mr.9

Chairman. This is the only case of the afternoon and10

I know there are at least two on the dais and maybe11

others in the audience. So, would it be appropriate12

to just read the case, Mr. Chairman, and then we can13

delve into the matters about attendance?14

CHAIRPERSON GRIFFIS: I think that's -- I15

think that's fine.16

MS. BAILEY: Thank you, sir. This is17

Application Number 16970 of the National Child18

Research Center, pursuant to 11 DCMR 3104.1 for a19

special exceptional approval to continue an existing20

child development center (last approved by BZA Order21

Number 16307) with morning and afternoon programs for22

120 children at any one time, the ages are 2? to 523

years and there would be 38 full-time equivalent staff24

on all floors of the existing and proposed buildings25
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on the site and for new construction of an addition1

and new building pursuant to Section 205 and pursuant2

to 11 DCMR 3103.2 for a variance -- for variance3

relief from ? 3202.3 in order to allow the4

construction of an additional principal structure and5

the use of an additional principal structure such that6

more than one principal structure shall exist on a7

record lot and for relief from ? 2100.6 which requires8

the provision of parking spaces for the proposed9

additional principal structure on the National Child10

Research Center property. The site is located in an11

R-1-B District at premises 3209 Highland Place, N.W.12

and it's also located in Square 2072 Lot 30 also known13

as lot 855 and 866.14

All those persons wishing to testify, all15

persons who will be testifying today, please stand to16

take the oath.17

Please raise your right hand. Do you18

solemnly or affirm that the testimony you're about to19

give in this proceeding will be the truth, the whole20

truth, and nothing but the truth?21

WITNESSES: I do.22

MS. BAILEY: Thank you very much.23

CHAIRPERSON GRIFFIS: Okay. We were going24

to get to preliminary matters. Mr. Williams, you25
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rose. I believe you have a preliminary matter.1

While he's coming to get a microphone and2

get comfortable in front, let me also just take up a3

preliminary matter that the Board has and it is in the4

form of somewhat of a disclosure, but several --5

actually, specifically, myself and Mr. Hood attended a6

confirmation hearing recently before the counsel for a7

BZA member.8

At that hearing, there was testimony and9

-- for and against this member and there were some10

specifics spoken about several applications and this11

one. At each time where we heard the letters NC, Mr.12

Hood and I got up and left the hearing room which13

became very disruptive to us and I did, in fact,14

apologize to Ms. Crop so that we were not rude or15

appeared to be rude as we kept coming in and out of16

the hearing room, but let me just insure everybody and17

I will take comments if people have questions. In all18

seriousness, Mr. Hood and I made our greatest effort19

in leaving the hearing room and so, we did not, in20

fact, sit for any of the testimony that related to21

this specific application and -- and others.22

So, if anyone has questions to that, I'm23

going to hear Mr. Williams and they can come up and24

frame their questions and give us a hard time if need25
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be.1

MR. WILLIAMS: Thank you, Mr. Chairman.2

My name is Lindsley Williams. I'm bringing to the3

bench a letter for distribution to you for your4

consideration in which the key word is may and the5

issue relates to story.6

CHAIRPERSON GRIFFIS: None of that makes7

any sense to me, Mr. Williams. I hope that -- what's8

the -- what's the preliminary matter.9

MR. WILLIAMS: The preliminary matter is10

whether or not relief needs to be sought for a fourth11

story in the property as proposed to be developed.12

CHAIRPERSON GRIFFIS: I see.13

MR. WILLIAMS: And as I state in my14

letter, it is not absolutely clear to me that this is15

the case, but in the intervening time since we last16

were here on this case, the Board grappled with17

another situation wherein the Board determined that a18

story had been added that pushed the story count from19

three to four which may be the case in this situation20

as well.21

CHAIRPERSON GRIFFIS: In another22

application?23

MR. WILLIAMS: In another application,24

yes, sir.25
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CHAIRPERSON GRIFFIS: All right.1

MR. WILLIAMS: And so, what I am doing is2

presenting in this letter a question of whether or not3

there is a story/height issue here that needs to be --4

during the course of the case.5

As I state further, it is not my purpose6

to say the case should not be heard. We've had --7

this -- everybody's here. We know there's a variance8

case. It's a question of whether there's another9

dimension to this and I didn't want to come up as a10

person in opposition at the end of the hearing and11

raise this issue anew since --12

CHAIRPERSON GRIFFIS: Okay.13

MR. WILLIAMS: -- there was ample time to14

look at the issue right now.15

CHAIRPERSON GRIFFIS: You -- you just said16

that you're not committed to whether it is or it17

isn't?18

MR. WILLIAMS: I -- I believe it needs to19

be evaluated. That's the purpose of my giving you20

this letter at this point. The Applicant has a team21

here that includes the architect and the attorney.22

I don't know all --23

CHAIRPERSON GRIFFIS: Where do you land on24

the issue?25
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MR. WILLIAMS: Pardon?1

CHAIRPERSON GRIFFIS: Where do you land on2

the issue?3

MR. WILLIAMS: That it is a fourth story.4

CHAIRPERSON GRIFFIS: Okay. All right.5

Let's -- we'll take a look at that. Obviously you --6

or I'm assuming you've provided copies with all the7

participants here?8

MR. WILLIAMS: Yes.9

CHAIRPERSON GRIFFIS: One, two, three,10

six, seven, eight. We have eight parties. They11

should all be served.12

MR. WILLIAMS: Well, I -- I brought ten --13

excuse me. I brought ten copies for the Board and ten14

were just absorbed in the room and I have none left.15

MS. DWYER: Mr. Chairman, we will -- we16

will be prepared to address that during the course of17

our testimony.18

CHAIRPERSON GRIFFIS: And you are?19

MS. DWYER: Maureen Dwyer with Shaw20

Pittman counsel for the Applicant.21

CHAIRPERSON GRIFFIS: Thank you very much.22

For the record of course.23

MS. DWYER: Thank you.24

CHAIRPERSON GRIFFIS: I'm sorry and you'll25
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be prepared to review this and address it if need be?1

MS. DWYER: Right. We will address it --2

CHAIRPERSON GRIFFIS: Okay.3

MS. DWYER: -- in our -- the course of our4

testimony.5

CHAIRPERSON GRIFFIS: Today?6

MS. DWYER: Yes.7

CHAIRPERSON GRIFFIS: Okay. Well, then8

we'd better read it at some point. Okay. Very well.9

I appreciate that. I think it's interesting10

information. It will obviously fill out and it may11

develop questions from the Board also and I'm sorry.12

I have been instructed that we have13

another preliminary matter and that was there was a14

filing, a late filing for party status by a Consuelo15

Newman.16

Is that person present? Oh, Mr. Nettler.17

Mr. Nettler's here. Correct?18

Mr. Nettler, are they joining your party?19

MR. NETTLER: (Off microphone.)20

CHAIRPERSON GRIFFIS: Can you say that21

into a mike?22

MR. NETTLER: I'm sorry. Richard Nettler23

with the law firm of Robins, Kaplan, Miller, and24

Ciresi for entity known as Cleveland Park Neighbors25
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for purposes of this matter.1

CHAIRPERSON GRIFFIS: Okay. They indicate2

on this and we should provide you then with this party3

status application that -- that they've entered you as4

their legal counsel.5

MR. NETTLER: Okay.6

CHAIRPERSON GRIFFIS: You want their7

billing address?8

MR. NETTLER: That would be nice.9

CHAIRPERSON GRIFFIS: Right. Okay.10

MR. NETTLER: I -- I would like a copy of11

the letter if you have it.12

CHAIRPERSON GRIFFIS: Well, I'm going to13

give it to you.14

Board Members, what I'd like to do at this15

point is not take this up as an individual party16

status. Frankly, I don't think there's anything17

precluding from them joining Nettler unless there's18

any opposition or voiced opposition by any of the19

parties or the Applicant.20

MR. NETTLER: Perhaps they are simply21

joining Cleveland Park Neighbors and --22

MS. DWYER: Yes, as long as they're23

joining with an existing party --24

CHAIRPERSON GRIFFIS: Right.25
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MS. DWYER: -- we have no objection. If1

they want to be a separate party and separately cross2

examine, we do object.3

CHAIRPERSON GRIFFIS: Okay. I'm sorry.4

That's what I was assuming as the group that Mr.5

Nettler is representing that they could join with6

that. Okay.7

We're going to leave it at that.8

Ms. Bailey, do you have an additional copy9

or have you given me yours? Very well. Thank you.10

Okay. Anything else? I am not noting11

anything in my records. In which case, we're ready to12

proceed. Is that correct? Very well. We will turn13

it over to you when you're ready.14

MS. DWYER: Great. For the record again,15

my name is Maureen Dwyer with Shaw Pittman and I'm16

happy to be here representing NCRC the Applicant.17

When we started this case, I didn't have18

to wear these, but now, I do. So, I'm going to put19

them on and give a -- a brief opening statement that20

will put in context the testimony that you're about to21

hear.22

As you know, in this application, we are23

seeking two areas of relief, a special exception for a24

child development center nursery school and variance25
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relief from the parking and principal structure1

requirements to allow -- to the school site.2

NCRC has been at this location for over3

seven decades. Over that period of time, it has4

demonstrated itself to be a good neighbor and an5

invaluable community asset. Many of the neighbors you6

will hear from including even those in opposition have7

children that attended the school. NCRC's goal is to8

continue to provide the same high quality education9

for generations to come. To do that, it needs to10

modernize its facilities and to add needed space.11

We are here because the school wants to12

add two new classrooms, indoor motor activity space13

and a meeting room for teachers and parents. It also14

wants to add an elevator so that its students and15

staff can access the third floor of the main building.16

The new construction requires to17

approvals, Historical Preservation Review Board since18

we are within an historic district and Zoning19

approval. The HPRB has already given its concept20

approval and we are here today to ask for yours.21

Over the last year, NCRC has met with its22

neighbors to review its plans. As part of that23

process, questions have been raised about what the BZA24

did or did not do in 1998, what conditions were or25
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should have been placed on the school.1

We are not here to debate what happened in2

1998. Let me make clear, however, that we strongly3

object to the statements and inferences in the4

opposition filings that NCRC is coming before you with5

unclean hands. All conditions imposed by the BZA in6

1998 have been met. The issue is one of refining7

those conditions and making sure that the conditions8

are clear going forward. We believe that this Board9

can do that and we have even proposed a number of10

conditions in our prehearing submission which is11

Exhibit M. We also believe that all of the conditions12

we are proposing are enforceable.13

NCRC's use is not free of all impacts at14

all times nor is that the standard that we must15

satisfy. The standard is whether there are16

objectionable impacts because of noise of traffic. As17

the D.C. Court of Appeals held in the Glenwood Road18

Association case involving the AU Campus Plan, uses of19

land for educational purposes are highly favored and20

as such, some of the impacts inherent in the operation21

of any school have been recognized as acceptable in22

the residential zone.23

Fundamentally in the case of any school,24

children and faculty must come to and leave from the25
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site. Thus, there is some level of traffic activity1

associated with any school in any district and that2

level of activity is presumed compatible with the3

residential zone since it is a fundamental feature of4

every school.5

Likewise, children need time outdoors for6

lunch or breaks and the noise associated with such7

activity is also an acceptable noise and, in fact, a8

common noise in the residential zones. You simply9

cannot have an outdoor play area without some level of10

acceptable noise.11

Thus, this case is not about a use that is12

inherently or presumptively inappropriate in a13

residential zone nor is it about a use that must be14

invisible. What it is about is whether an existing15

school can expand its space to accommodate the needs16

of its students and if so, how do you assess the17

impacts.18

The D.C. Court of Appeals in the same19

Glenwood Road case provided a useful guide. Has a20

reasonable accommodation be made between the school21

and it's neighbors which does not interfere with the22

legitimate interests of the neighbors. We believe we23

meet that test.24

NCRC has designed its additions so that25
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they respect the historic character of the site, fit1

within the matter of right zoning envelope for height,2

bulk, and lot occupancy and preserve the open space3

and wooded feel of the site.4

NCRC has also agreed to numerous self-5

imposed conditions on its use including a cap on6

enrollment, a restriction on events at the school, the7

same hours of operation as in years past, and8

significant improvements to its transportation9

management plan to insure that the drop off and pick10

up of children is safe and not objectionable.11

All of these conditions demonstrate that12

the appropriate balance can and has been achieved.13

This case is not about unlimited or14

unconditional expansion and it is not about turning15

the preschool into a conference center. It is about16

modest growth which has scaled back to only ten17

additional students.18

Significantly, in another court case19

involving a campus plan, the D.C. Court of Appeals20

said that in assessing impacts, the Board must21

determine whether the proposed use would significantly22

increase objectionable qualities over their current23

levels in the area. In this case, we are adding ten24

additional children to our total enrollment, a modest25
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5 percent increase.1

In another school case, the Court of2

Appeals made clear that it is the impact from the3

incremental increase that must be evaluated and absent4

express findings that the additional students will5

cause objectionable impacts from noise or traffic, the6

applicant is entitled to the special exception.7

While you will hear a lot of testimony8

about traffic, keep in mind that NCRC is located in an9

urban neighborhood with a major commuter thoroughfare,10

34th Street, one block to the west and another major11

commuter thoroughfare, Connecticut Avenue, one and a12

half blocks to the east. We are not required to show13

that we can reduce traffic in the general neighborhood14

only that we can manage our own traffic safely.15

General concerns about area-wide traffic cannot serve16

as the basis for a denial of our special exception.17

We also believe that we meet the test for18

the requested variance relief. The Office of Planning19

has agreed with us with respect to the variance from20

the principal structure requirements finding that the21

site is unique and exceptional and meets the variance22

standards.23

We also believe that those same factors24

support the parking variance if you conclude that we25
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are not entitled to the exception.1

Further, as the D.C. Court of Appeals has2

held in both the Monico and the National Black Child3

Institute cases, the BZA is permitted to apply a more4

flexible standard when a public service or nonprofit5

entity is the applicant.6

Finally, the D.C. Court of Appeals has7

also held that the needs of these institutions cannot8

be discounted. As the Court held in the Monico case,9

"When a public service has inadequate facilities and10

applies for a variance to expand into an adjacent area11

in common ownership which has long been regarded as12

part of the same site, then the Board of Zoning13

Adjustment does not err in considering the needs of14

the organization as possible other extraordinary and15

exceptional situations."16

As described in our written statements and17

as the witnesses will discuss, NCRC has gone out of18

its way to reach out to its neighbors to modify its19

plans and to come up with solutions. We believe that20

we meet all of the zoning requirements so as to21

entitled us to the special exception and variance22

relief and we hope that you agree after hearing from23

the several witnesses.24

At this time, I would like to proceed with25
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the testimony of our witnesses and I would like to1

call as the first witness Alexa Halaby, a2

representative of the Board of Directors of NCRC.3

MS. HALABY: Good afternoon. My name is4

Alexa Halaby and I have been a member of the NCRC5

Board of Trustees for four years and I am co-chair of6

the Project Team.7

All three of my children has attended8

NCRC. I grew up in the District and have been a9

resident for the past 25 years.10

My job is to try to describe NCRC and11

explain why we have such a critical need for new12

space, the reason we have come before you today.13

NCRC is a preschool program for very young14

children, ages 2? to five years. At 75 years old, we15

are the oldest continually operating preschool in the16

District. We have been on our present site since17

1930. Cleveland Park has in some respects grown up18

around us.19

NCRC's mission has been the same since it20

was founded, to provide a model of early childhood21

education.22

Essential to our mission is the creation23

of a diverse respectful community. Our families are24

34 percent of color, our staff 40 percent. Seventy-25
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five percent of our families come from the District1

and 15 percent of them receive financial aid. We have2

children from as many different religions, cultures,3

and socio-economic levels as exist in this city.4

NCRC is committed to the inclusion of5

children with special needs. Some of our special6

needs children go on to conventional elementary7

schools as the result of NCRC's early responsive8

intervention. Others may have their only mainstream9

educational experience during their years at NCRC.10

NCRC is committed to providing educational11

resources for early children centers in this area and12

even abroad. Our teachers have shared inclusion13

curriculum with Eastern European Villages and behavior14

modification programs with local elementary schools.15

NCRC's program has been a dynamic one16

since the time of its founding incorporating the17

latest research in the field of early childhood18

education.19

While the mission of the school has20

remained the same, the curriculum and program have21

developed to adapt to a changing educational22

environment. We are a unique institution that has23

survived and thrived because we have never forgotten24

our responsibility to provide the very best to our25
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children.1

The Board of Trustees of NCRC is2

responsible for ensuring that NCRC stays true to its3

mission and goals. It is our job to continually4

evaluate the school's needs and deficiencies and5

determine whether the school has the resources to live6

out its mission. Every healthy dynamic institution7

must do this regularly.8

Three years ago, the Board took a serious9

thoughtful look at our program and facilities. Our10

goal was to determine what we needed to do to continue11

to offer the very best in preschool education to our12

children.13

We had no intention then nor do we now to14

develop a larger or grander NCRC. We had no intention15

then nor do we now to expand our program or to build16

anything for the greater glory of NCRC. There was17

nothing arbitrary or random about our discussions.18

What we did determine was that we face a19

critical space shortage. We have too many children in20

each classroom. We must reduce by one to three21

children the enrollment in each of our 11 classes.22

Our accrediting agency, NAEYC, if I can remember this,23

the National Association for the Education of Young24

Children recommends and the fact that we have special25
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needs children requires it. Exhibit H in our1

submission will show you a lot of different tables2

about exactly what those ratios teacher to child as3

well as group size ought to be.4

This means we have to add two new5

classrooms to accommodate these children. Our motor6

indoor play space is entirely inadequate. Although7

all the early childhood research indicates that motor8

activities improve not only physical development, but9

also brain development for later learning, we have no10

safe appropriate indoor play space. During the sniper11

incident this past fall, there was no place for our12

children to run off anxious energy or to get the kind13

of exercise that is vital to them everyday.14

Again if you look at Exhibit J, this will15

show you some articles on -- on motor programs and why16

they're so important.17

We have no private meeting space for18

parents, teachers, and administrators. So, that19

confidentiality is continually compromised at our20

school. Our teachers do not have a workroom in which21

to plan curriculum or even to eat lunch and our staff22

is unable to meet appropriately with parents about23

their children or help them with questions about24

financial aid because there is literally not a private25
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room available in our school. We need to move our1

third story classroom down to the first floor to make2

it easier for us to get children out of the building3

in case of an emergency and we need an elevator to4

provide accessibility for children with special needs.5

These are our minimal essential needs. We need this6

space to maintain our model program.7

Once the Board identified these needs, we8

hired an architect known for his design talent,9

sensitivity, and extensive experience with historic10

districts to help us with our planning process. He11

took a year to review our needs and determined that we12

could meet our space requirements at our present site.13

The Board unanimously voted to stay on14

Highland Place. We consider ourselves a District15

institution. We draw on and meet the needs of16

primarily an urban constituency. We did not want to17

flee the city as other schools have done.18

We have spent the last year working hard19

with the community to respond to its concerns and20

suggestions about our projects. We have reduced the21

number of proposed new classrooms from three to two.22

We have reduced the number of proposed additional23

students from 19 to ten. We have reduced the size and24

the degree of the propose renovations trying to put25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

27

most of the new building underground. We have1

significantly improved our traffic management plan and2

we continue to work with DDOT and the neighbors to3

find workable solutions to reasonable safety and4

traffic concerns.5

We have proposed a number of conditions6

which are attached as Exhibit M. The most important7

of which Maureen referred to is our commitment to cap8

our enrollment at 181 students. The minimal number --9

to achieve our goals.10

In the past year, I and many others from11

the Board and staff of NCRC have met with neighbors in12

large and small groups over 25 times. I believe that13

most neighbors are reasonable people who don't want to14

see NCRC's programs compromised or us run out of town.15

But, there is a small group who do not16

want us to succeed under any circumstances. People17

like the woman out videoing our car pool in the middle18

of one of the snowstorms this past winter hoping to19

catch us making a mistake. I hope these people don't20

prevail.21

On behalf of the NCRC Board of Trustees, I22

ask you to approve our application and define terms23

under which NCRC can continue to carry out its mission24

of providing extraordinary preschool education to25
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generations of young children to come.1

Thank you and I would like to introduce2

our architect, Chuck Anthony.3

MS. DWYER: Mr. Chairman, we were assuming4

that it would be best for the whole panel of witnesses5

to testify and then have cross examination of the6

panel rather than individuals, but I leave that up to7

you.8

CHAIRPERSON GRIFFIS: Is the Director of9

NCRC going to testify?10

MS. DWYER: Yes, the director will be11

testifying.12

CHAIRPERSON GRIFFIS: But not in this13

order now?14

MS. DWYER: Right. We thought it might be15

helpful to see the plans and then the architect's16

testimony will be followed by Susan Piggott who is the17

director and then Osborne George the traffic18

consultant and then --19

CHAIRPERSON GRIFFIS: Okay. If it doesn't20

disrupt, let's take cross examination and questions21

from the Board right now. Then we can get into more22

technical and so that we don't have that all going at23

the same time.24

MS. DWYER: All right.25
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CHAIRPERSON GRIFFIS: Any questions from1

the Board at this time?2

Just one clarification. Of course, you're3

not proposing all this new addition based on4

anticipation of another sniper. Is that correct?5

MS. HALABY: No, I -- I was just using6

that as an example of how little flexibility we have7

at our school to provide our program.8

CHAIRPERSON GRIFFIS: Indeed. I don't9

think a lot of people had flexibility with that10

scenario and we hope we don't ever have that again.11

If I understand also, you're adding an12

elevator for access to the second floor and the third13

floor conceivably, but the third floor is not for14

classrooms or children's space anymore. Is that15

correct?16

MS. HALABY: That's correct.17

CHAIRPERSON GRIFFIS: Okay. So, the18

elevator obviously is going in there for availability19

to all the floors, but the second being the most20

important.21

And I know it was written and there's a22

lot more information on it, but the special needs23

which is one of the changing aspects of the programs24

for the school, what was the most current program25
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change or large dynamic program change in the school?1

MS. HALABY: In 1990 and --2

CHAIRPERSON GRIFFIS: Okay.3

MS. HALABY: -- Susan can speak more to4

it. In 1990, we added our bunny program which is a5

program for two and a half year olds and that was6

based on the same kind of research that inspired Head7

Start programs that the earlier you can get to8

children the more success you can have with them.9

But --10

CHAIRPERSON GRIFFIS: Right. Okay.11

Exactly. And you stated 75 percent of the kids now12

enrolled are from D.C.?13

MS. HALABY: Yes.14

CHAIRPERSON GRIFFIS: And the NAEYC is15

indicating that your classroom children ratio is too16

high.17

MS. HALABY: Both the class size and the18

class -- the teacher/student ratio.19

CHAIRPERSON GRIFFIS: I see. Okay. Good.20

Let's go with cross examination. This will set our -21

- our order also. What I'd like to do is if -- we'll22

go through a lot of the technical stuff and do the23

cross -- I'll try and lump them as much as possible so24

we don't disrupt the entire proceeding, but I thought25
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it might be valuable to do this at this point.1

So, Mr. Nettler, did you want to conduct2

cross examination of this -- oh, Mr. Hood.3

COMMISSIONER HOOD: Mr. Chair, let me just4

say I probably will have some questions, but something5

that Ms. --6

CHAIRPERSON GRIFFIS: Mr. Nettler, why7

don't you come up while he's doing --8

COMMISSIONER HOOD: -- Halaby might have9

said, but it ties into the traffic report. So, I10

would rather wait until I hear from the traffic11

consultant.12

CHAIRPERSON GRIFFIS: Until everything.13

Okay. Perhaps I've made a mistake and I'll review14

that after we get through this one.15

MR. NETTLER: If it's possible rather than16

sit on top of Ms. Dwyer, if I could just have one of17

the members of their team move and I could use that18

microphone down at the end.19

CHAIRPERSON GRIFFIS: Okay. In which case20

is it disruptive to you if we cross examine everybody21

all at once after hearing the testimony today or do22

you want to do it individually?23

MR. NETTLER: I -- I actually think my24

preference is to do it individually.25
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CHAIRPERSON GRIFFIS: Okay. In which1

case, let's proceed in that fashion and I was thinking2

it would be helpful also. So, we'll be a little3

disruptive and then hopefully get our rhythm down so4

this is all very efficient.5

MR. NETTLER: Richard Nettler of the law6

firm of Robins, Kaplan, Miller, and Ciresi for the7

Cleveland Park Neighbors.8

Let me ask you first how long have you9

again been on the Board of Directors?10

MS. HALABY: The Board of Trustees for11

four years.12

MR. NETTLER: The Board of Trustees,13

excuse me.14

And for -- commencing when? When in 199915

was it -- would that be?16

MS. HALABY: June.17

MR. NETTLER: June. Are you familiar with18

the --19

MS. HALABY: 1998.20

MR. NETTLER: -- size of the class -- the21

size of the enrollment at the time in 1999?22

MS. HALABY: I -- I believe it was 165.23

It could have been 168. I'm not positive. Our24

enrollment hasn't changed substantially in the last 1325
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years.1

MR. NETTLER: In the last 13 years?2

MS. HALABY: Yes.3

MR. NETTLER: Now, you stated that there4

was a critical need for new space because there was5

too many children in each classroom. Is -- was the6

number of children in each classroom the same in 19997

as it is today?8

MS. DWYER: Mr. Chairman, I'm not sure if9

the witness can answer that. That is part of the10

testimony that Susan Piggott the director of the11

school might be better able to answer because she has12

the day-to-day operations of the school and the class13

sizes rather than Ms. Halaby.14

MR. NETTLER: If I might, the witness can15

testify whether she can answer it or not. If she16

can't answer it, then I'll go on to the individual who17

can answer it at the appropriate time that she18

testifies.19

CHAIRPERSON GRIFFIS: Excellent direction.20

MS. DWYER: Well, there's no question --21

CHAIRPERSON GRIFFIS: Ms. Halaby.22

MS. HALABY: Sorry, but Ms. Piggott could23

answer it better than I could. I -- I think you24

should get the better answer.25
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MR. NETTLER: Okay. But, can you answer1

the question? Is the class size the same as it was in2

1999 as it is today?3

MS. HALABY: I would imagine that it is4

approximately the same. I can't give you the specific5

numbers. As I said, I think Ms. Piggott could do a6

better job of answering that.7

CHAIRPERSON GRIFFIS: Okay. And to8

clarify what has been said and to hear my direction,9

if you are unclear with an answer, you should state10

that. I mean the -- the point of cross examination is11

for, of course, Mr. Nettler's benefit when he prepares12

his case, but most importantly, it's for our benefit.13

So, I want very definitive -- very definitive14

questions, very definitive answers. If you can't15

provide that, that's all that needs to be said.16

MS. HALABY: I think Ms. Piggott should17

provide the definitive answer.18

MR. NETTLER: Okay. And was there private19

meeting spaces in existence in 1999?20

MS. HALABY: No.21

MR. NETTLER: And there is none today. Is22

that -- is that what you testified?23

MS. HALABY: No, not without removing24

somebody from -- from the room in order to -- to use25
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that space.1

MR. NETTLER: Okay. And was there any2

place for the exercise of motor skills, indoor motor3

skills at the time?4

MS. HALABY: We have a -- a small house5

that we call the playhouse that has windows on three6

sides of it. It is neither large enough for children7

to get into the full run nor is it safe because of the8

glass on all three parts of it.9

So, there existed a space, but it was not10

safe or appropriate and remains that way.11

MR. NETTLER: Okay. And then the elevator12

that you testified about that needs to be put into I13

presume the existing building. Is that correct?14

MS. HALABY: We have an elevator -- I'm15

going to let Chuck Anthony talk about that. I believe16

we have an elevator in both buildings.17

MR. NETTLER: And are you putting in a new18

elevator in the -- no, I'm talking about what -- the19

conditions that exist today. Do you have an elevator20

in the existing --21

MS. HALABY: No.22

MR. NETTLER: You don't. Okay. And do23

you know where the elevator is being placed in that24

building? Do you personally know where the elevator25
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is being placed?1

MS. HALABY: Yes, it's on the side. I'm2

not good at north, south, east or west, but if you're3

looking at the building, it's to the right.4

MR. NETTLER: Okay. Is that -- is that5

elevator going to be taking up any existing classroom6

space or office space or any other space that's used7

in the building today?8

MS. HALABY: Can I just say -- is it9

appropriate given your instructions that these seem10

like architectural questions to me that Mr. Anthony11

would be better off answering?12

MR. NETTLER: Well, she can certainly --13

MS. HALABY: That's my answer.14

MR. NETTLER: Are you familiar with the15

program of the school?16

MS. HALABY: Very.17

MR. NETTLER: Okay. Is that elevator18

going to be taking up any space that you know is19

utilized today for either classroom or office space?20

MS. HALABY: I -- I think that has to do21

with architecture not programs.22

MR. NETTLER: Have you been in the23

building?24

MS. HALABY: Every day for four years, but25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

37

this is a new aspect of the building.1

MR. NETTLER: And -- and -- and you2

testified that you knew that -- where the elevator was3

going to be placed. Correct?4

MS. HALABY: Yes.5

MR. NETTLER: Okay. Is that elevator6

going to be placed in a position that takes up any7

existing classroom space or office space?8

MS. HALABY: I think I'm going to stay9

with my answer.10

CHAIRPERSON GRIFFIS: Okay. I think it11

will be evident when we see the plans.12

MR. NETTLER: Did the -- was there13

education being -- or was the nursery school providing14

services to children with special needs in 1999?15

MS. HALABY: Yes.16

MR. NETTLER: Now, you stated you -- the17

NCRC is committed to cap its enrollment at 181. For18

how long are you willing to cap enrollment at 181?19

MS. HALABY: Well, that's something that20

we have offered to the neighbors over and over again21

over this past year and offered to cap enrollment. We22

haven't gotten anything back from the neighbors in23

terms of how that agreement can be worked out and my24

understanding is that those attempts at resolution25
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have for the moment fallen apart. So, I'm not sure1

this is the appropriate place.2

MR. NETTLER: Did you -- did you proposed3

that you would -- you would cap it? Well, you've --4

you've now brought it into -- before the Board. Did5

you propose that you would cap it for two years or6

three years or four years?7

MS. DWYER: Mr. Chairman --8

MS. HALABY: In -- in our submission --9

MS. DWYER: -- Mr. Chairman, if I may --10

if I may interject, I think what we have said is we11

are proposing this as a condition of the Board's12

order. So, the Board has the authority in determining13

the term of its order to determine the term for the14

condition.15

CHAIRPERSON GRIFFIS: Okay. And we're16

aware of that.17

Two things, can you talk more into your18

mike? You can move it closer.19

MS. HALABY: All right.20

CHAIRPERSON GRIFFIS: The second is was21

there discussion -- is there a time for the cap in22

order to answer the question directly and if not, not.23

MS. HALABY: I'm not sure I understand24

your question.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

39

CHAIRPERSON GRIFFIS: Mr. Nettler,1

rephrase your question.2

MR. NETTLER: Did you propose a time3

period in which this cap would exist?4

MS. HALABY: Have we proposed it in our5

submission?6

MR. NETTLER: No, not your submission. To7

the neighbors.8

MS. HALABY: Oh, sorry.9

MS. DWYER: Mr. Chairman, I would like to10

object. We have had settlement discussions with Mr.11

Nettler that are confidential and there was discussion12

of a term of year as part of an overall agreement.13

CHAIRPERSON GRIFFIS: Okay.14

MS. DWYER: If he would like to continue15

those discussion apart from the hearing, we are happy16

to do that, but at this point in time, I think it's17

inappropriate to use this hearing as the opportunity18

to delve into those issues.19

CHAIRPERSON GRIFFIS: Okay. The -- the20

written submissions speak to the cap and clearly we'll21

have evidence and more testimony that will establish22

whether there's a time period of something else that23

regulates that.24

MR. NETTLER: Okay. But, without25
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reference to what you may or may not have offered to1

the neighbors, there's nothing in your submissions2

that puts a particular time period on this cap. Is3

there?4

MS. HALABY: In our submission to the BZA,5

no.6

MR. NETTLER: Okay. Now, you -- you7

stated that in 1990 you -- you're aware that the8

school instituted some type of what's called a bunny9

program?10

MS. HALABY: Yes.11

MR. NETTLER: Okay. That program hasn't12

changed since 1990. Has it?13

MS. HALABY: Changed in terms of?14

MR. NETTLER: What the program offers.15

MS. HALABY: It may have some changes that16

Ms. Piggott can talk about, but basically, no, it's a17

program for 2?-year-old children.18

MR. NETTLER: Now, you also said that you19

were committed to an enrollment cap at 181 children.20

Correct?21

MS. HALABY: Yes.22

MR. NETTLER: What does the term23

enrollment mean to you?24

MS. HALABY: The total enrollment of the25
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school. How many students are enrolled at the school.1

MR. NETTLER: Okay. So, whenever that2

term is used in this context, it's for the entire3

enrollment -- the entire number of children at the4

school not the number of children at the school at any5

one time. Is that what you're stating?6

MS. HALABY: Yes. No, I believe that7

would be the certificate of occupancy. We're talking8

about the total enrollment.9

MR. NETTLER: Okay. So, enrollment has a10

different -- a different meaning to you than if I was11

-- if you were to say we're committed to having 18112

people at the school at any one time. Is that what13

you're saying?14

MS. HALABY: I think that is what I said,15

yes. The total number of children enrolled at the16

school.17

MR. NETTLER: Okay. Do you know how many18

staff are at the school?19

MS. HALABY: Presently?20

MR. NETTLER: Yes.21

MS. DWYER: That's beyond the scope of the22

witness' direct testimony.23

CHAIRPERSON GRIFFIS: Yes, I didn't hear24

any testimony on the staff.25
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MR. NETTLER: Are you familiar with the1

submission that's been made, the -- the prehearing2

statement that were submitted -- the two prehearing3

statements that have been submitted on behalf of NCRC4

by your counsel?5

MS. HALABY: I'm familiar with them, yes.6

MR. NETTLER: All right. Do you have --7

you had testified about providing space for special8

needs children. Do you know what the number of9

special needs children are that you're providing space10

for?11

MS. HALABY: How many special needs12

children are presently in our program?13

MR. NETTLER: Right.14

MS. HALABY: I believe that's in one of15

our exhibits. I'm not sure which one. Here we are.16

Twenty-four.17

MR. NETTLER: Twenty-four and that -- do18

you know how many there are in each class?19

MS. HALABY: I do not.20

MR. NETTLER: Okay. Are you familiar with21

how many -- the number of consultants or additional22

staff that's utilized for these special needs23

children?24

MS. HALABY: I think Ms. Piggott is better25
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to answer that.1

MR. NETTLER: Will the -- you made2

reference to the additional construction buildings and3

-- and uses that are going to be -- that you're4

seeking permission to build. Do you know what they5

will be used for on a yearly basis?6

MS. HALABY: Could you -- could you7

clarify that question?8

MR. NETTLER: You made reference to the9

additional construction that's being sought to be --10

approval for. The -- the building that will have area11

for motor skills and for two classrooms. Do you know12

what that space is going to be used for on a year13

round basis?14

MS. HALABY: Yes, in the new -- you're15

talking about the new building?16

MR. NETTLER: Correct.17

MS. HALABY: I think I made reference18

simply to the two new classrooms, but there will be19

two new classrooms and a music motor library space20

that will -- it will double as -- the one space will21

double as music, library, motor, and a place for22

community gatherings.23

MR. NETTLER: Okay. And what are24

community gatherings?25
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MS. HALABY: You want to know the specific1

community gatherings that we have over the period of a2

year?3

MR. NETTLER: Sure.4

MS. HALABY: I think Ms. Piggott again5

would be better to answer that.6

MR. NETTLER: Do you know what they are?7

MS. HALABY: I do, but I don't want to8

leave any out or you know.9

MR. NETTLER: That's -- well, I'll ask her10

the same question then.11

MS. HALABY: So.12

MR. NETTLER: Do you know what they -- in13

case she's left some -- you've left some out, I'll ask14

her to supplement that. But, what are they?15

MS. HALABY: The Pumpkin Party, Back-to-16

School Night. Can I consult with her? Would you17

rather I --18

MR. NETTLER: No. Why -- why don't you19

just answer the question.20

MS. HALABY: Okay. I'm -- the Pajama21

Picnic. I think that's about it that I can recall.22

MR. NETTLER: Okay. Are these -- when you23

say that these are community gatherings, are these24

provided to the community as a whole or just the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

45

people who utilize your school who are -- who are --1

utilize the nursery school?2

MS. HALABY: The Pumpkin Party, all3

neighbors are invited as well as alumni of the school.4

The Pajama Picnic is very specific to the children in5

the school as the one time they perform during the6

year little songs in a very relaxed way. Back-to-7

School Night I don't think would interest anybody else8

in the community.9

MR. NETTLER: Okay. And where -- where do10

you plan on -- on -- is it in this building or the11

existing building that you plan on having the12

conference that you had last November?13

MS. HALABY: The -- I would assume. Yes,14

I --15

MS. DWYER: Well, yes, Mr. Chairman, she16

didn't even testify about the conference.17

MS. HALABY: I didn't even talk about18

that.19

MS. DWYER: I think Susan Piggott can20

answer all of those questions. She's --21

CHAIRPERSON GRIFFIS: I understand.22

MR. NETTLER: Okay.23

CHAIRPERSON GRIFFIS: Just be clear. If24

you can't answer it, you can't answer it.25
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MS. HALABY: I can't answer it.1

MR. NETTLER: And do you know where the2

summer camp -- what -- what facilities the summer camp3

presently uses?4

MS. HALABY: The school.5

MR. NETTLER: The school. And -- and by6

school you mean both the existing school, the grounds,7

and the proposed school that -- the proposed building8

that you're seeking approval for?9

MS. HALABY: I can't answer the specifics10

of that, but the summer camp at the moment uses our11

campus, our facilities.12

MR. NETTLER: Okay. How large is the13

summer camp?14

MS. HALABY: I can't answer that.15

MR. NETTLER: Okay. Do you know how often16

the summer camp is held from what dates?17

MS. HALABY: Every summer.18

MR. NETTLER: Do you know from what dates?19

MS. HALABY: No.20

MR. NETTLER: Do you have children in the21

school?22

MS. HALABY: I have one left and two that23

have gone through.24

MR. NETTLER: Okay. Have -- have either25
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of them ever attended the summer camp?1

MS. HALABY: All three of them have.2

MR. NETTLER: Okay. Do you remember the3

dates when they attended the summer camp?4

MS. HALABY: Okay. It's from roughly the5

end of May to roughly the middle of July.6

MR. NETTLER: Okay. And do you -- from7

having those children in that summer camp, do you have8

any recollection as to the number of children that9

might have been in the summer camp when they were10

there?11

MS. HALABY: It is somewhat less than the12

total number of children there during the school year.13

MR. NETTLER: The total enrollment or the14

total there at any one particular time?15

MS. HALABY: Well, I -- I don't have any16

trouble with that particular distinction. When I say17

enrollment, I mean enrollment. Total number of18

children.19

MR. NETTLER: Okay. And so somewhat less20

than 100 -- between 165 and 178?21

MS. HALABY: Exactly.22

MR. NETTLER: Do you provide any training23

during the year or during the summer for staff or24

parents, board members?25
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MS. DWYER: Mr. Chairman, I object.1

Beyond the scope. Next witness will answer that.2

CHAIRPERSON GRIFFIS: I agree.3

MR. NETTLER: Did you participate -- did4

you provide any information to the traffic consultant5

in -- in preparing the traffic management plan?6

MS. HALABY: Did I personally? No.7

MR. NETTLER: Are you familiar with the --8

of the strategic plan that's been produced by the9

school?10

MS. HALABY: Yes.11

MR. NETTLER: Okay. Did you participate12

in -- in creating that strategic plan?13

MS. HALABY: Yes.14

MR. NETTLER: Are you -- in that plan,15

does it not call for exploring the possibilities for16

developing indoor programs for children that include17

indoor play?18

MS. HALABY: Yes.19

MR. NETTLER: Okay. And doesn't that say20

that it arises from recent studies? Is that correct?21

MS. HALABY: It arises from studies on --22

on the importance of motor in children's development.23

Yes.24

MR. NETTLER: Okay. Do you -- do you25
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recall the date of those recent studies that was1

relied upon?2

MS. HALABY: I think if you look in3

Exhibit M maybe. No, Exhibit J. You can see the4

date. I don't know the date off the top of my head.5

MR. NETTLER: If I was to say 1995, would6

that sound familiar?7

MS. HALABY: I don't tell you, but they're8

-- they're recent studies. Yes, and there are a lot9

of them. I think we just put one in there.10

MR. NETTLER: Okay. Do you characterize11

this school as a community school?12

MS. HALABY: Very much.13

MR. NETTLER: Were you present at the14

meeting before the Cleveland Park Historical Society15

when this matter was presented for their support?16

MS. DWYER: Mr. Chairman, I object. I17

mean again this is going beyond the scope of her18

direct testimony. This is not a deposition. His --19

his questions are suppose to be limited to her direct20

testimony.21

CHAIRPERSON GRIFFIS: Okay. I understand.22

MR. NETTLER: Let me --23

CHAIRPERSON GRIFFIS: Mr. Nettler.24

MR. NETTLER: She testified that this is a25
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community school and actually she did testify that on1

-- on direct and I'm trying to question her regarding2

the accuracy of the statement or representations3

regarding whether this is a community school or not4

with regard to -- with statements that were made at a5

different time.6

CHAIRPERSON GRIFFIS: But -- and how does7

community school definition of help us in these8

proceedings?9

MR. NETTLER: Well, they're obviously10

relying up that as a factor in -- in requesting the11

relief that they're seeking. Otherwise, it wouldn't12

have been a -- a part --13

CHAIRPERSON GRIFFIS: But, is it a14

designated definition in the regulations, community as15

opposed to community school?16

MR. NETTLER: Well --17

CHAIRPERSON GRIFFIS: Or school --18

MR. NETTLER: -- in a sense, yes, because19

there -- there used to be a definition of community20

school in the regulations which was a component of the21

relief that had been sought before by this particular22

school as to whether they still existed as a community23

school or not and whether the school has changed in24

character and is continuing to change in character has25
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a bearing on whether the school that they suggested1

was started 70 years ago is the school that today fits2

into this neighborhood or not.3

MS. DWYER: Mr. Chairman, I think that can4

be brought out in his direct testimony rather than5

through this witness and as he pointed out, the6

regulations were changed many years ago. There is no7

definition of community school or neighborhood school8

and no requirement.9

CHAIRPERSON GRIFFIS: Indeed. It may be10

more efficient, Mr. Nettler. I -- I'll let you ask11

more questions and see if we get into it, but it seems12

like a -- a very long route to try and get what you13

wanted.14

MS. HALABY: Could -- could I just -- I --15

I wasn't realizing you were using that as a term of16

art. I -- I consider a community school -- we feel17

ourselves to be part of a community, the D.C.18

community, the neighborhood, the global community.19

That's how I was meaning it.20

CHAIRPERSON GRIFFIS: Do you want to21

continue that, Mr. Nettler, or do you think it's22

better to --23

MR. NETTLER: Well, I think that's a --24

that's -- I'm satisfied with that answer. Thank you.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

52

CHAIRPERSON GRIFFIS: Okay. Now, you've1

-- just one more question. You had stated that you2

were also seeking a cap of -- well, seeking a cap of3

181. Aren't you also seeking a condition that would4

allow you to increase the cap by 2 percent in any5

given year?6

MS. HALABY: Just to be very clear about7

that, it's not to increase every two -- every year by8

2 percent. What we were looking for was flexibility9

in case as is sometimes the case with a preschool10

where all of the children need to go on to either a11

pre-k or a kindergarten class. There are times when12

some of our pre-k children do not get into13

kindergarten classes and we may end up with an extra14

child or two and rather than require them to leave the15

school, we wanted the flexibility to be allowed to16

keep them if that were necessary, but there -- we do17

not want to continue growth beyond the 181 as a matter18

of course.19

MR. NETTLER: And as a matter of at least20

the current future is what you're suggesting. Is that21

correct?22

MS. HALABY: Well, I -- I think that --23

MR. NETTLER: So, you're not making any24

commitment for this to be in perpetuity?25
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MS. DWYER: Mr. Chairman, I go back to the1

earlier statement that the BZA does not impose2

conditions in perpetuity. It's for the term of the3

BZA's order and that's what we're here for.4

MR. NETTLER: Well, that's not5

particularly accurate. I mean there are -- depending6

on the type of relief that's sought which are proposed7

in perpetuity at least for the continued use of that8

-- of those premises. So.9

CHAIRPERSON GRIFFIS: That's true, but10

you're trying to elicit from her a time frame that11

she's indicated that she, I don't know, has not12

submitted to us for consideration. So, let's move on.13

MR. NETTLER: All right. That's all for14

this witness.15

CHAIRPERSON GRIFFIS: Okay. Thank you.16

MR. NETTLER: I think there are other17

people that may have cross examination of her.18

CHAIRPERSON GRIFFIS: Indeed. Let's start19

down the list. As I have it listed the parties in20

opposition, we have Cleveland Park Neighbors which has21

just conducted cross examination. I would go to Neely22

Badami. That's the second party. The third party for23

cross examination would be Beckner Beckner. Fourth24

would be Hunsicker and fifth would be Little. Sixth,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

54

well, gosh, why don't we go to the ANC second and then1

those others will follow beyond that and then, of2

course, we have the parties in support which would be3

the Friends of the NCRC and the Marshall Party in4

support.5

Does the ANC have cross examination of the6

witness at this time?7

MS. MACWOOD: Mr. Chairman, I'm the ANC,8

but --9

CHAIRPERSON GRIFFIS: I can't -- yes.10

MS. MACWOOD: -- hear me on the --11

CHAIRPERSON GRIFFIS: You have to be on a12

microphone if you say anything.13

MS. MACWOOD: Mr. Chairman, I'm Nancy14

MacWood the Chair of ANC-3C. I don't have any15

questions at this time.16

CHAIRPERSON GRIFFIS: Okay. Good. Do17

other parties in opposition have cross examination at18

this time? Are you in the correct order, sir? Oh,19

I'm just kidding. Come on. Sit down and --20

MR. BECKNER: Linda Badami was ahead of21

me. I -- I don't --22

CHAIRPERSON GRIFFIS: Okay. The -- the23

Neely Badami, Beckner Beckner.24

MR. BECKNER: I'm Beckner.25
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CHAIRPERSON GRIFFIS: Very good. Let's1

have at it.2

MR. BECKNER: Thank you, Mr. Chairman.3

CHAIRPERSON GRIFFIS: Indeed.4

MR. BECKNER: Ms. Halaby, I have just a5

couple of questions for you.6

You told us in your direct testimony that7

the --8

CHAIRPERSON GRIFFIS: I'm going to have9

you sit up closer to the microphone. I'm sorry.10

MR. BECKNER: That's all right.11

CHAIRPERSON GRIFFIS: The recorder's not12

getting it.13

MR. BECKNER: You told me -- you told us14

in your direct testimony the Board voted unanimously15

to remain on Highland Place. Did the Board consider16

the possibility of moving to another location within17

the District of Columbia?18

MS. HALABY: We did.19

MR. BECKNER: And what -- what particular20

locations did you consider if any?21

MS. HALABY: We considered a number of22

locations none of which were -- were appropriate for23

us.24

MR. BECKNER: And did you also consider25
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the possibility of establishing an annex for satellite1

campuses? A number of other private schools have in2

Washington.3

MS. HALABY: No, I'm not aware of a4

preschool that's done that. But, we didn't consider5

that. No.6

MR. BECKNER: Okay. But -- but, you would7

agree with me that it would be possible to locate the8

school in another location in the District of Columbia9

should you be able to find a suitable one? Is that10

correct?11

MS. HALABY: If one could find a suitable12

one. We haven't been able to do that and we have been13

at our present location for 75 years and are very14

committed to it.15

MR. BECKNER: You like the present16

location.17

MS. HALABY: We're very committed to our18

present location.19

MR. BECKNER: Yes. When you did your --20

your strategic plan and you've identified for us these21

various improvements in the facilities that you want22

to construct and you've also identified for us that23

you need to reduce class size, was there some target24

enrollment number that you used in developing your25
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strategic plan to drive the size of your facility that1

you wanted to build?2

MS. HALABY: Did we at the time of our3

strategic plan have a number in mind?4

MR. BECKNER: Yes.5

MS. HALABY: No.6

MR. BECKNER: At some point when you were7

drawing up your -- your facility's plans, did you tell8

your architect how many kids you wanted to be able to9

accommodate in those facilities?10

MS. HALABY: As we were going through the11

process of deciding what kind of space we needed given12

our strategic plan, one of the things that Ms. Piggott13

and staff did was to go through this very thorough and14

again, I -- I think it's Exhibit J or I. Research15

about what would be the ideal number of children to16

have in any given classroom depending on age and17

depending on group size and then the total number of18

those children were the ideal number that we thought19

we should have at the school.20

MR. BECKNER: And can you tell us what21

that ideal number is?22

MS. HALABY: That -- that would have been23

the -- that would have been when we were at 1924

children -- 19 additional children.25
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MR. BECKNER: Okay. And that was now --1

and when you came up with the 19 children, in fact, at2

that time, your actual enrollment was 168. Is that3

correct?4

MS. HALABY: Well, I think this happened5

over a two-year period during which our total6

enrollment was between 168 and 171.7

MR. BECKNER: Well, 2002 when you8

introduced this plan to the neighborhood, your9

enrollment was at 168. Isn't that correct?10

MS. HALABY: It was at 168 at the time,11

but this --12

MR. BECKNER: Okay.13

MS. HALABY: -- this has been a dynamic14

process as you know because we have been responding to15

many of the neighbors concerns and going back and16

forth and trying to do our best to accommodate those.17

So, there -- we didn't have a static moment in time18

with this project as you know.19

MR. BECKNER: So, would it be fair to say20

that if you -- if the Board granted you your request21

for a special exception that permitted you an22

enrollment of 181 with 2 percent swing, so let's call23

it 184, would that be your ideal number for this24

building that you want to construct?25
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MS. HALABY: Well, you know, I'm going to1

let Ms. Piggott talk about ideal model, what we feel2

like we can work with, et cetera. I'm not experienced3

enough to do that, but we do feel that we can operate4

our program at 181.5

MR. BECKNER: In the course of developing6

your strategic plan, did you also do some financial7

projections in terms of the cost of building and8

operating a bigger facility and the revenues from9

additional students?10

MS. HALABY: Yes.11

MR. BECKNER: Okay. And I assume then12

that you -- in doing your projections, you came up13

with a budget which would provide for paying all these14

expenses. Is that correct?15

MS. HALABY: I think we've come up with16

several budgets. We've had to go back over and over17

and over again trying to decide what our minimal could18

be in terms of numbers. So, we have run numbers many,19

many times.20

MR. BECKNER: Okay. And did those budgets21

then end up with an enrollment of 181 students22

approximately?23

MS. HALABY: Yes.24

MR. BECKNER: Okay. So, there's --25
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there's no -- you're telling us there's no budget out1

there that says we really need to have, for example,2

200 students enrolled to make this work financially?3

MS. HALABY: Is there a budget out there4

that says we need to have 200 students enrolled to5

make this work financially? No.6

MR. BECKNER: That's the -- there is none.7

Okay.8

Thank you, Mr. Chairman.9

CHAIRPERSON GRIFFIS: Thank you. Yes, Mr.10

Hunsicker.11

MR. HUNSICKER: Just a quick question.12

Ms. Halaby, I believe you made reference to the13

existing playhouse and that's the second building and14

it's correct to refer to that as the playhouse. Is15

that right?16

MS. HALABY: Right.17

MR. HUNSICKER: And I believe you made18

reference to glass walls in the playhouse as one of19

the reasons that perhaps you would like some20

additional construction.21

MS. HALABY: Glass windows and --22

MR. HUNSICKER: Windows?23

MS. HALABY: Yes.24

MR. HUNSICKER: Glass windows and walls or25
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just glass windows?1

MS. HALABY: Glass windows and glass2

doors.3

MR. HUNSICKER: Okay. Is it correct if4

you know that some if not all of those glass windows5

and doors were part of the modifications that NCRC6

made to that building in or around 1994?7

MS. HALABY: I don't know the answer to8

that.9

MR. HUNSICKER: Okay. That's all I have.10

Thanks.11

CHAIRPERSON GRIFFIS: Thank you. Mr.12

Little, any cross examination? Very well. Friends of13

NCRC, any cross examination?14

INDIVIDUAL: (Off microphone.)15

CHAIRPERSON GRIFFIS: The Marshall Party?16

Okay.17

INDIVIDUAL: (Off microphone.)18

CHAIRPERSON GRIFFIS: Very well. As we19

proceed on, what I'll do is have an indication of20

movement and I won't need to call role on everyone21

coming through and if I miss, you can just obviously22

grab my attention and we will make provisions to put23

you in. Very well. Thanks very much.24

Let's move then --25
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COMMISSIONER HOOD: Mr. -- Mr. Chairman --1

CHAIRPERSON GRIFFIS: Oh, I'm sorry. Mr.2

Hood.3

COMMISSIONER HOOD: -- before you move, I4

think I do have a few questions before we leave from5

Ms. Halaby -- Halaby. That's --6

MS. HALABY: Yes. Yes. Yes.7

COMMISSIONER HOOD: You mention in your8

testimony about traffic concerns knowing about the9

neighborhood having some concerns.10

MS. HALABY: Wait, I'm -- you know, I'm11

sorry. I'm sorry. I didn't hear your question.12

COMMISSIONER HOOD: You mentioned in your13

testimony about the neighborhood knowing about some14

traffic concerns. You mentioned that.15

MS. HALABY: Okay.16

COMMISSIONER HOOD: You were -- that the17

school was aware of some concerns.18

MS. HALABY: Right.19

COMMISSIONER HOOD: How long has the20

school been working on to mitigate some of those21

concerns or did they just start recently or have they22

been working on it for awhile?23

MS. HALABY: Well, again, I think Ms.24

Piggott will address this, but we had not heard of25
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more than about three or four instances of the1

neighbors having concerns about traffic problems until2

we presented the plans last January or February.3

Since that time, yes, we have put any4

number of -- of procedures into place in addition to5

doing what we had already been doing required by our6

earlier BZA order. If that's -- is that answering the7

question?8

COMMISSIONER HOOD: Yes, that's fine. I9

guess Ms. Piggott will -- will piggyback on that.10

Unfortunately, I don't know who to ask the questions11

to --12

MS. HALABY: Right. Right.13

COMMISSIONER HOOD: -- the way we're14

going. Let me just say this about the Pumpkin Party.15

I'm just curious about the input and the school being16

part of the community. What was the participation17

from -- from the neighborhood? Because you mentioned18

that as one of the events going in the -- in the19

school.20

MS. HALABY: How many children come?21

MS. HALABY: Yes, was -- was it well22

attended -- was it well attended -- no, I mean23

community folks. Was it well attended? Not --24

CHAIRPERSON GRIFFIS: How many people25
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overall come? Describe it for Mr. Hood and then how1

many do you assume --2

COMMISSIONER HOOD: Yes, I'm trying to get3

a picture. Unfortunately, I don't -- I don't know4

about the school. So, I'm trying to get a picture of5

exactly how the -- the school fits into the6

neighborhood or, you know.7

MS. HALABY: Right. The -- the Pumpkin8

Party is right around Halloween and it is for --9

basically, it's for young children and there's pumpkin10

decorating and face painting and so forth and so on.11

It's usually the population of the school12

and many children from Highland Place, in fact, I've13

seen some of our neighborhood opponents' children14

there over the last several years. It's a fun event.15

It's, you know --16

CHAIRPERSON GRIFFIS: So, it's activities.17

MS. HALABY: Yes. Yes.18

CHAIRPERSON GRIFFIS: So, they go through19

and it's different places. They have activities20

carving pumpkins.21

MS. HALABY: Different stations. Yes,22

they decorate pumpkins.23

CHAIRPERSON GRIFFIS: Maybe making24

costumes or whatever it is and on that, you have 10025
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kids participate in that?1

MS. HALABY: I don't know the answer to2

that. Ms. Piggott probably has numbers on that.3

CHAIRPERSON GRIFFIS: Okay. I mean I4

don't think we want enrollment on this.5

COMMISSIONER HOOD: No. No, I'm -- I'm --6

CHAIRPERSON GRIFFIS: The point is you7

were -- you've been to one. Right?8

MS. HALABY: Many.9

CHAIRPERSON GRIFFIS: Okay. So, in your10

estimation, you know, it's just -- I -- what Mr. Hood11

is asking is a picture to be painted for him so he can12

understand this which I think is valid. Are there 2013

kids coming from the community and there's 500 from14

the school? Give me -- give me an idea of what it is.15

MS. HALABY: Right. I mean we have16

between 168 and 171 children. I think it would be17

fair to say that most of those kids come to the18

Pumpkin Party. I cannot tell you how many19

neighborhood children come, but I guess I wouldn't be20

surprised if it was between ten and 20. But, I'm just21

saying this off the top of my head.22

CHAIRPERSON GRIFFIS: Okay.23

COMMISSIONER HOOD: And another question,24

Ms. Dwyer, we mentioned the special needs. You said25
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you had 24. Do you know if this facility is ADA1

compliant, Americans with Disabilities Act? Is -- is2

it -- does it fit that? Does it come into compliance?3

MS. DWYER: I think the architect will be4

able to address that, but that's one of the reasons of5

going forward with the renovations. As an historic6

structure, it's exempt from a lot of the requirements.7

But, one of the benefits of providing the elevator8

and the improvements to the existing building is to9

insure greater access.10

COMMISSIONER HOOD: Well, I'll wait, Mr.11

Chair and I may have to come back to these witnesses.12

Thank you.13

CHAIRPERSON GRIFFIS: Okay. Thank you.14

Any other questions from the Board? Very well. Let's15

proceed. Thank you.16

MS. DWYER: All right. Our next -- our17

next witness is the architect. We thought it would be18

helpful for you to get a -- a visual sense of what's19

going on on the site. The architect is Chuck Anthony20

who has been previously been qualified before you as21

an expert in the field of architecture. We have a22

copy of his résumé and I would like to qualify him23

today as an expert and I would ask him to -- to24

describe his professional experience as we are passing25
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out a copy of his résumé.1

CHAIRPERSON GRIFFIS: Okay. And all the2

parties in participation are getting copies of that.3

Is that correct?4

MS. DWYER: Yes.5

MR. ANTHONY: My name is Chuck Anthony.6

I'm principal of Charles E. Anthony architects. I7

have 23 years experience in the design of new8

buildings, renovations, and historic preservation9

projects. I've worked with many different historic10

review boards, community groups, and regulatory11

agencies on a wide variety of projects and one of the12

specialties of my practice is independent schools.13

CHAIRPERSON GRIFFIS: Okay.14

MS. DWYER: Does the Board accept his15

qualifications as --16

MR. NETTLER: Can I voir dire him for a17

couple of minutes?18

CHAIRPERSON GRIFFIS: A couple minutes,19

Mr. Nettler? Has a three-page résumé. Yes, have a20

seat. I'm going to take questions from -- very quick21

questions and then hear any concerns from parties in22

participation.23

Do you want a chair?24

MR. NETTLER: No. No, that's -- just a25
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few questions.1

Mr. Anthony, how many times have you2

appeared before the Board of Zoning Adjustment?3

MR. ANTHONY: Before this Board, once.4

MR. NETTLER: And you were qualified at5

that time as an expert?6

MR. ANTHONY: Yes, I was.7

MR. NETTLER: In what field?8

MR. ANTHONY: As an architect.9

MR. NETTLER: As an architect. Do you10

have any degrees in planning?11

MR. ANTHONY: No, my degree is in12

architecture.13

MR. NETTLER: Okay. So, I wouldn't have14

any problem with him being qualified as long as it15

wasn't in the planning --16

CHAIRPERSON GRIFFIS: Okay.17

MR. NETTLER: -- program planning. Just18

solely as an architect.19

CHAIRPERSON GRIFFIS: Are you saying20

architects can't plan?21

MR. NETTLER: Some of them -- some of them22

can. Some of them cannot.23

CHAIRPERSON GRIFFIS: Okay. Very well.24

In all seriousness obviously with this expert status25
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we would look to Mr. Anthony as an architect at this1

point. Do other parties in participation have any2

questions or would like to voice opposition to the3

expert status of Mr. Anthony? I'll take an indication4

of information if you would come up to the table. Not5

seeing anyone approach.6

Board Members, any question of Mr. Anthony7

at this time?8

MEMBER ETHERLY: No objection, Mr. Chair.9

Just one quick question if I could for Mr. Anthony.10

With respect to your area of expertise or11

your experience in the -- in the area of independent12

schools, could you speak to any prior experience that13

you've had dealing with schools that fine themselves14

in a residential type of context? Any past projects15

that would offer some similarities or some parallels16

to what we're looking at with regard to this17

application.18

MR. ANTHONY: Yes, several years ago, we19

were -- went through this process and were before this20

Board for the Maret School on Cathedral. We've also21

been involved with a school in Annapolis, Maryland22

that's in a residential zone called the Key School.23

We're also involved with a school in Silver Spring,24

Maryland called the Barry School. That's in the25
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middle of a residential district.1

MEMBER ETHERLY: Okay. Mr. Chairman, I --2

I won't have any objection, but just -- just in the3

interest I -- I -- I kind of overlooked it I believe4

if -- if it wasn't on Mr. Anthony's résumé, but since5

he -- since he raised it, I will -- I will make a6

disclosure. I do serve on the Corporate Advisory7

Council for the Maret School, their Horizons Program.8

Don't anticipate it causing any issues here, but once9

again, since -- since Mr. Anthony raised a prior10

affiliation, I just wanted to make that clear for the11

record. Otherwise I have no objection to his12

designation as an expert.13

CHAIRPERSON GRIFFIS: What's your14

affiliation? You sit on the board?15

MEMBER ETHERLY: I serve as a member of16

the Corporate Advisory Council for the Horizons17

Program which is affiliated with the Maret School.18

CHAIRPERSON GRIFFIS: Wow.19

MEMBER ETHERLY: Only reason why I felt --20

felt compelled to raise --21

CHAIRPERSON GRIFFIS: There's like four22

degrees of separation.23

MEMBER ETHERLY: Absolutely, but just in24

the interest --25
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CHAIRPERSON GRIFFIS: No, I think that's1

important. Any questions?2

MEMBER ZAIDAIN: I have a very quick3

question. I would -- this is simple. I -- I assume4

since you're a member of the National Trust for5

Historic Preservation and looking at these projects6

that you have had some experience in historic7

properties?8

MR. ANTHONY: Yes.9

MEMBER ZAIDAIN: Okay. Can you elaborate10

a little bit in reference to one of these projects you11

have listed that -- actually, these aren't projects.12

These are awards. I'm sorry.13

MR. ANTHONY: Right.14

MEMBER ZAIDAIN: But, can you give some15

examples of -- of projects you've dealt with that were16

historically significant?17

MR. ANTHONY: The Maret School is another18

one where we were -- the main building of that school19

was the Summer White House for four presidents and it20

is a designated landmark.21

MEMBER ZAIDAIN: Okay.22

MR. ANTHONY: We also did an historic23

school project. That was part of the Maryland review24

process in Chestertown, Maryland. It was called the25
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Chestertown Public School. That building was1

converted to a government office building.2

I'm trying to think what else is on that3

résumé. Earlier in my career, I was involved in the4

renovation of the East Capital Car Barn, 1752 M Street5

in the District; the Georgetown Fire House Project.6

MEMBER ZAIDAIN: Okay.7

CHAIRPERSON GRIFFIS: Okay. I -- I think8

we --9

MEMBER ZAIDAIN: I have no objections.10

CHAIRPERSON GRIFFIS: Indeed and I think11

it's an important piece, but clearly we're -- he's12

being offered as an expert in architecture not in13

historic preservation or preservation design.14

Obviously, that's an integral point to design and --15

and the architecture to keep that in our mind. But,16

we're not -- obviously, this is -- that I may have17

clarified that issue.18

Yes. What?19

MEMBER ZAIDAIN: Since you're paying20

attention, I'll say it on the record. Can we do all21

of the --22

CHAIRPERSON GRIFFIS: Yes, indeed.23

MEMBER ZAIDAIN: -- the professionals at24

once?25
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CHAIRPERSON GRIFFIS: Let me get through1

this one.2

MEMBER ZAIDAIN: Because it seems like3

they're going to get cross examined.4

CHAIRPERSON GRIFFIS: Are -- are you5

offering other experts witnesses?6

MS. DWYER: Yes, the -- the second expert7

witness would be Osborne George who is our traffic8

consultant.9

CHAIRPERSON GRIFFIS: Okay. Let's do that10

all at once. Let me also have people if they have11

anything on Mr. Anthony to come up now as we prepare12

to look at Mr. George's status.13

Also, if there are any serious concerns14

about what Mr. Etherly has raised in terms of his15

connection with a similar school with Mr. Anthony. I16

make light of it, but if people have concern, they17

certainly are -- should bring it to the Board's18

attention right now and we can deal with that matter.19

MS. DWYER: I'm going to ask Mr. George to20

come up and briefly describe his qualifications. I21

know he --22

COMMISSIONER HOOD: Mr. Chairman, Mr.23

George I think has --24

CHAIRPERSON GRIFFIS: Right.25
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COMMISSIONER HOOD: -- testified in front1

of this Board. I have no problems. That'll save us2

some time. I don't.3

CHAIRPERSON GRIFFIS: Yes. No, we don't4

-- we don't need oral, but let me give time -- I'll5

slow down a little bit because I do want people to6

have the opportunity if they have questions of Mr.7

Anthony or concerns and likewise Mr. George I assume8

that all the parties -- if the party does not have Mr.9

George's résumé at this time, they can -- and one will10

get presented to them. Okay.11

Are there concerns -- questions of Mr.12

George at this time from the Board? If not, from the13

parties? Party participants? In opposition. In14

favor. Very well. No one's coming up.15

Mr. George, I am assuming that that means16

that we can bestow the honor of expert status to you17

in traffic engineering and planning.18

Mr. Anthony, any concerns from the Board?19

You've heard questions -- status in the field of20

architecture. I think it's a very established and21

accomplished résumé just in the basis of the awards.22

It would be nice to see a listing of the projects just23

because it would be probably fascinating, but see24

them. But, that being said, not knowing any25
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objections from the Board, I think we can also grant1

expert status to Mr. Anthony and let us proceed.2

Those are the two experts you're proposing3

at this time. Is that correct?4

MS. DWYER: That is correct.5

CHAIRPERSON GRIFFIS: Very well. Then6

let's hear from the architect.7

MS. DWYER: All right. And I'm going to8

start by asking him a series of questions. I'd at9

first like to ask him whether he was the architect10

that presented these plans before the Historical11

Preservation Review Board.12

MR. ANTHONY: Yes, I was.13

MS. DWYER: And, Mr. Anthony, in you14

experience with other projects including other schools15

did -- did they also involve a community meeting16

process, a give and take, changes to plans to try and17

accommodate issues that arose during that process?18

MR. ANTHONY: Yes, they did.19

MS. DWYER: All right. Turning now to20

this case, can you provide the Board with a brief21

description of the surrounding -- of the areas22

surrounding the property including identifying to the23

extent it's shown on the boards to your right other24

nonresidential or institutional or commercial uses25
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that might be in the surrounding neighborhood just to1

provide the Board with some context?2

MR. ANTHONY: Yes, if you can see the3

board to the far right there. East/west, there's a4

red square that represents our site. I don't know if5

this will work. That's our site. Connecticut Avenue,6

34th Street. In the surrounding area is the7

Washington International School, the Eaton School,8

Bovar National Cathedral on here.9

INDIVIDUAL: (Off microphone.)10

CHAIRPERSON GRIFFIS: Okay.11

MR. ANTHONY: I'm sorry. It's kind of12

hard --13

CHAIRPERSON GRIFFIS: Yes, we just want --14

and this is in -- this is actually -- was also15

submitted as part of your exhibits.16

MS. DWYER: Yes, it's an exhibit to our17

prehearing submission. I'm wondering if we have a18

pointer.19

CHAIRPERSON GRIFFIS: What exhibit is it20

again?21

MR. ANTHONY: I'm trying a pointer, but22

it's a little oblique.23

CHAIRPERSON GRIFFIS: Okay. Actually, let24

me also make a clarification. You have two25
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submissions all with exhibits. Is that correct?1

MS. DWYER: Oh, that's right. Yes.2

CHAIRPERSON GRIFFIS: So, that was3

creating some confusion --4

MS. DWYER: Yes.5

CHAIRPERSON GRIFFIS: -- up here.6

MS. DWYER: This is -- this is the7

supplemental statement that we filed and --8

CHAIRPERSON GRIFFIS: Okay. And as you --9

as you think of it and as you can state that, that10

would be helpful.11

MS. DWYER: That would be great. I'm --12

yes, sorry for the confusion. This is Exhibit C to13

our supplemental submission.14

CHAIRPERSON GRIFFIS: Okay. Now, you were15

indicating Connecticut Avenue which runs roughly16

north/south. Oh, good you --17

MR. ANTHONY: 34th Street. The school18

property. Adjacent to the property there is the19

Cleveland Park Club and Pool. This is Washington20

International. Bovar National Cathedral. The Eaton21

School there and then there's a couple of churches22

along 34 Street and just a block and a half away on23

Connecticut Avenue is a significant commercial24

district including the Uptown Theater, a number of25
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restaurants and bars in that same area.1

MS. DWYER: And, Mr. Anthony, can you2

describe for the Board the process that you engaged in3

when you were retained by the Board of Trustees of4

NCRC in order to come up with this set of plans?5

MR. ANTHONY: Our original presentation of6

the plans to the community was in February of 2002.7

Subsequently, we had a series of meetings with8

neighbors and the school. We also met with Historic9

Preservation Review Board Staff. We made a number of10

design revisions along the way based on comments from11

both neighbors and HPRB staff.12

The HPRB granted concept approval for the13

proposed structures at its January 23rd, 2003 public14

meeting.15

The HPRB staff report noted that and I'll16

quote "The proposed additions have been developed in a17

manner which is sympathetic to and compatible with the18

colonial revival style house. the property site, the19

street-scape along Ordway Street, the historic20

district in general.21

Included in HPRB's conceptual design22

approval is the requirement that we return to them for23

a final review and that submission will require a24

detailed landscape plan, some modifications to the25
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windows as we've currently designed them and some1

other minor design changes. We, therefore, request2

flexibility from the BZA in order to accommodate those3

issues raised by the HPRB.4

MS. DWYER: Mr. Anthony, would you now5

describe for the Board the changes to the site that6

are proposed as part of this application including7

identifying where the classroom space would be, the8

location of the elevator in the main building, and9

generally describe the project that was reviewed and10

approved by the review board.11

MR. ANTHONY: Okay. Essentially there are12

three components to the plan, an addition. This is a13

before and after site plan. An addition to the rear14

of the main house, a storage and maintenance building15

which is really an extension of the footprint of an16

existing bike shed in this position, and a new17

building in this position with two classrooms on the18

ground floor and on a lower level, which is partially19

underground, that would include the motor space and20

the music library space which is essentially right21

there. The other building on the site is the22

playhouse here at this location.23

MS. DWYER: Mr. Anthony, if I could just24

ask you when you're referring to the drawing, if you25
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could refer to a direction or a street frontage,1

Ordway or Highland, so that when we read the2

transcript -- anybody reading the transcript can3

understand what it is you're referring to. That would4

be --5

MR. ANTHONY: I'll try to do that. The --6

the addition to the main house is to the rear. So7

back from Highland. The main front of the main house8

is on Highland Place. This new building is closest9

Ordway Street.10

The -- there are elevators in both11

buildings. In this new building also approximately in12

this location. Well, there's a floor plan here. This13

is the elevator that is in the addition to the main14

building. I wanted to correct something. That15

elevator only goes to the second floor. That was part16

of a discussion with HPRB not to have the tower17

extending way up and disrupting cornice lines of the18

historic structures. So, it's only serving up to19

where the program ends.20

The space above that will be storage and21

administrative-type functions.22

CHAIRPERSON GRIFFIS: Did the Historic23

Preservation give you any idea how you were suppose to24

get access to the third floor if it wasn't by means of25
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the stairs?1

MR. ANTHONY: Well, it is by means of the2

stairs, but the thought is that the idea would be to3

provide access to the program and that the spaces up4

there would be support spaces to the program and,5

therefore --6

CHAIRPERSON GRIFFIS: So, conceivably7

there's an office on the third floor. Correct?8

MR. ANTHONY: Correct.9

CHAIRPERSON GRIFFIS: And you hire10

somebody in a wheelchair.11

MR. ANTHONY: And they would find an12

office somewhere else that then would be accessible.13

CHAIRPERSON GRIFFIS: Oh, you wouldn't ask14

the HPR Board to come and help them every time they15

needed to go up the stairs?16

MR. ANTHONY: Maybe we should.17

CHAIRPERSON GRIFFIS: Probably should.18

MR. ANTHONY: So, as we've discussed,19

providing handicapped access to the program is a major20

benefit of this plan both for children in the program,21

their parents and grandparents and staff.22

As Alexa mentioned, the indoor play space23

gives the school the option of letting kids run24

without having to be outside, but fundamentally what25
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our goals were is to minimize the impact on the site.1

We wanted to work with the existing grades to reduce2

the visible scale and bulk of the project. We wanted3

to maintain the residential character of the site and4

of the school. We wanted to maximize the open space5

and the playground on the site and preserve the wooded6

park-like character of the site.7

MS. DWYER: Mr. Anthony, would you please8

describe for the Board how in your professional9

opinion the NCRC property is unique? Is it of its10

size, space, topography or other exceptional11

condition?12

MR. ANTHONY: Yes, go back to these two13

drawings. There's -- on the right-hand side, it's an14

aerial photograph which I believe was part of our15

exhibit with our other drawings and as you can see as16

you look at that aerial, the NCRC property is a very17

large lot. It's about 45,000 square feet. A large18

lot in the Cleveland Park neighborhood.19

It's also a through lot with frontage on20

both Ordway and Highland Place and includes a21

significant grade change from Ordway up to Highland22

Place. At Ordway, it's about 304. There's a crest23

towards the front of our site that would be 325.24

Highland's about 319. So, there's about 20 feet of25
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grade change across there.1

The NCRC property includes a very large2

playground and significant open space which is3

important both to the neighborhood and the school.4

Even with the construction of the proposed5

new structure, over 80 percent of the site will6

continue to be devoted to open space which is a lot7

occupancy of a little under 20 percent where zoning8

regulations permit a lot occupancy of 40 percent.9

Another exceptional situation is the fact10

that the site is improved with existing historic11

structures. The main building on the property was12

constructed in 1905 and the playhouse structure was13

constructed in 1915. Both of these structures have14

been determined to be contributing buildings --15

contributing buildings to the historic district.16

The NCRC property is located in the17

Cleveland Park Historic District and HPRB, as we18

mentioned, has granted conceptual design approval for19

the proposed renovation and addition. The Office of20

Planning agrees that the property is unique.21

MS. DWYER: Mr. Anthony, could you22

describe for the Board how the unique or exceptional23

conditions of this property create practical24

difficulties for NCRC and -- and you as the architect25
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with regard to satisfying the zoning regulation1

requirement that each principal structure be located2

on its own record lot?3

MR. ANTHONY: Okay. Need to go back to4

the --5

MEMBER ZAIDAIN: When -- when you answer6

that question, can you -- I need -- I need a refresher7

on something really quick.8

MR. ANTHONY: Sure. Which -- just --9

there's a floor plan and site plan --10

MEMBER ZAIDAIN: Right. Would you point11

out which structure again is -- that we're referring12

to as the principal structure, that we debated on the13

first -- the first hearing?14

MR. ANTHONY: The main house is the15

principal structure.16

MS. DWYER: The main --17

MEMBER ZAIDAIN: Right. Well, there's18

two. That's the problem.19

MS. DWYER: Well, right. The main house20

is the principal structure existing. The carriage21

house is the building to the far left.22

MEMBER ZAIDAIN: This is the carriage23

house. Okay.24

MS. DWYER: And as Mr. Anthony will25
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describe, part of the process with HPRB review was1

that that was initially shown as an addition and it's2

now required to be separate and that creates the two3

buildings, but I'll let him explain that.4

MR. ANTHONY: That's about what I was to5

say.6

MEMBER ZAIDAIN: Well, maybe he'll explain7

it. Go ahead.8

MR. ANTHONY: We originally proposed a9

design which was effectively an addition to the10

playhouse which under the zoning regulations as an11

aboveground addition would not require variance12

relief. The original plan had an above-grade13

connection basically in this area which would make it14

a single building. The neighbors didn't like it. The15

HPRB staff recommended more of a visual separation of16

the buildings above grade and further they recommended17

that the connector piece be eliminated altogether.18

This action separates the building and19

creates the need for the variance relief. Thus, it's20

the properties location in the historic district and21

the need to match that character of the district and22

the site by separating the buildings that creates23

practical difficulty.24

Requiring NCRC to create separate record25
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lots for each of the principal structures on the1

property will result in a further exceptional2

practical difficulty in that it will require the3

carving up of this large wooded site in the historic4

district. It would also diminish the open wooded5

setting that currently exists on the site.6

Each lot would have to satisfy the zoning7

requirements. The need for side yards and parking8

would greatly impact the historic site and its9

topography.10

In its report, the Office of Planning11

supports the granting of this requested relief.12

MEMBER ZAIDAIN: Just to make sure I13

understand. Before you went to HPRB, the -- the14

carriage house and the playhouse were connected.15

MR. ANTHONY: Yes.16

MEMBER ZAIDAIN: Okay. And then I'm sure17

it's in the transcript in the supplemental, but their18

recommendation was to -- to split it.19

MR. ANTHONY: Yes, and there was also --20

when it was presented to the neighborhood, there was21

also a discussion in that context that it was better22

as separate pieces rather than trying to combine those23

to look like one structure.24

MEMBER ZAIDAIN: Okay. Well, then this25
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was then the -- the neighborhood's suggestion?1

MR. ANTHONY: It was --2

MEMBER ZAIDAIN: I mean what you just said3

the HPRB and the neighborhood and I'm just -- I'm --4

I'm curious as to -- as to what the thinking is there,5

but I guess you probably can't testify as to what6

that --7

MR. ANTHONY: Well, the thinking is that8

smaller scale buildings were more appropriate to the9

historic district and by breaking them into smaller10

individual pieces, two instead of one, that it was11

then more compatible with the character of the12

neighborhood.13

MEMBER ZAIDAIN: Okay.14

MS. DWYER: Mr. Anthony, can you also --15

the -- the staff report, actually the decision of the16

HPRB at the last meeting requires you to do something17

further in order to separate the buildings?18

MR. ANTHONY: Correct. They asked us to19

study. There's a wall below. This is an underground20

addition in this piece and a wall below. Extending21

that line of logic, they asked us to look at ways that22

that separation could be magnified so that there would23

be less of a visual connection between the two24

buildings.25
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MS. DWYER: Mr. Anthony, could you also1

describe how the unique or exceptional conditions of2

the site create a practical difficulty in satisfying3

the parking requirements of the zoning regulations on4

this site?5

MR. ANTHONY: Yes, NCRC currently does not6

have any parking on the property. In 1998, the BZA7

found that the site was exempt from the parking8

requirement under Section 2100.5.9

We believe that the property because of10

its historic status including the proposed additions11

is exempt from the off-street parking requirement.12

However, if the Board does not agree, we believe that13

we are entitled to the variance.14

To require the creation of parking spaces15

creates a practical difficulty in that it will result16

in numerous negative impacts on the property including17

taking away trees, taking away green space, taking18

away pervious ground cover, and dramatically alter the19

context of the site, the feeling of the site from20

Highland Place if the parking were to be on that side21

and take away from the historic street-scape of the22

area.23

In our initial plans, we did look at24

putting parking on the site and it would require25
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significant grade changes because of the topography of1

the site and as I noted, all the visual impacts to2

which I think our -- our neighbors would object as3

well and which when we discussed it with neighbors,4

they did object to the provision of parking along5

Highland.6

However, in a response to requests from7

the Office of Planning, we reexamined the issue of8

whether some parking could be added to the property.9

In order to minimize the negative impacts on the10

existing landscaped areas on the property, we11

determined that the only potential location for12

parking spaces would be along the eastern edge here13

and in Exhibit G to our supplemental statement, there14

includes a -- a plan depicting a parking area with15

three tandem parking spaces immediately to the east of16

the main house.17

CHAIRPERSON GRIFFIS: Did you say G?18

MR. ANTHONY: Yes.19

CHAIRPERSON GRIFFIS: Yes, indeed.20

MR. ANTHONY: So, they're immediately to21

the east. These spaces are not required parking but22

rather are our attempt to address OP's concerns. The23

ultimate decision as to whether these spaces can be24

provided lies with Historic Preservation Review Board.25
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It's the Applicant's proposal that the BZA1

-- that after the BZA approves the application, the2

plans that we submit to HPRB for final design approval3

will include the three tandem parking spaces. If HPRB4

does not approve the location of these parking spaces,5

no affect on the school's operation since the parking6

spaces would not be required spaces.7

MEMBER ZAIDAIN: Okay. So, what you're8

suggesting is from an application standpoint your9

application has three parking spaces and you wanted us10

to evaluate the plan as such and then afterwards11

whatever happens here if they have to be removed, they12

have to be removed. Is that what you're saying?13

MR. ANTHONY: Well, what I'm saying is14

that we're providing three parking spaces in an15

attempt to address the Office of Planning's concerns.16

MEMBER ZAIDAIN: Right.17

MR. ANTHONY: It's our position that these18

are not required parking spaces. Therefore, if we19

went to HPRB and they said no, that those are not20

compatible with the historic district and you're21

structure, we wouldn't go through this process again,22

but would just take them away.23

CHAIRPERSON GRIFFIS: Unless, of course,24

we condition it that you provide the parking in which25
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case it doesn't matter what HPRB says. You need to1

provide them.2

The other issue with this just for3

clarification of this Board, the -- the scenario of4

stacking these parking -- or tandem would not go5

directly to the -- the regulations as -- as providing6

three parking spaces. For clarity, I think we need to7

review the -- the parking issue and -- and the8

requirements on it.9

Were there other areas on the site that10

were looked at? For instance, off Ordway or Highland11

are there other plans or any other alternatives for12

parking as provisioned and then on top of that, Mr.13

Zaidain was actually asking you did you do a parking14

calculation although you've stated you don't think15

you're required? Was there a parking calculation16

done? How was it done and what was it based on?17

MR. ANTHONY: I've never done a parking18

calculation.19

CHAIRPERSON GRIFFIS: Okay.20

MEMBER ZAIDAIN: Well, actually, I have a21

-- I have a question with regards to the parking22

because I always tend to struggle with this one when23

these kinds of issues come up. I mean we have in the24

application as exhibit -- supplemental submission25
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Exhibit H is -- is an application for a certification1

as an historic building to waive the -- the parking2

spaces and I guess I have two questions.3

One is what's the status of this4

application? Is that waiver there? Let's make it5

three questions. Is that -- has that waiver come6

back?7

Secondly, which principal structure are we8

referring to, the main house or the carriage house?9

And, third, do we have any jurisdiction to10

decide whether or not -- I mean there's the variance.11

I'm talking about in terms of the historic12

certification. I've -- I've heard mentioned in13

testimony and in the submission about well if it's up14

to the Board. Well, is it really up to us about the15

-- about the historic certification? I don't think16

that it is.17

CHAIRPERSON GRIFFIS: It is up to us.18

MEMBER ZAIDAIN: Whether or not they need19

it or not?20

MS. DWYER: Mr. Zaidain asked --21

MEMBER ZAIDAIN: Whether or not --22

CHAIRPERSON GRIFFIS: Whether the --23

whether they were --24

MEMBER ZAIDAIN: What -- what happens with25
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this.1

CHAIRPERSON GRIFFIS: Yes, we need the2

certification and with the certification, we have3

certain things that we can look to in the regulations.4

MEMBER ZAIDAIN: Did you say we need the5

certification?6

CHAIRPERSON GRIFFIS: We -- we would -- we7

would require the certification in order to get to8

some of the issues that come up in terms of the9

historic structure and whether they're exempt or10

whether --11

MEMBER ZAIDAIN: Right.12

CHAIRPERSON GRIFFIS: -- or not parking is13

to be required.14

MEMBER ZAIDAIN: Well, yes, that's --15

that's what I mean. I'm talking about. I thought it16

was being presented to -- to us that we can determine17

whether or not the waiver applies or not. Do you18

follow what I'm saying?19

MS. DWYER: Mr. Chairman, if I could20

address that.21

We -- we did address it in our22

supplemental statement on page seven --23

CHAIRPERSON GRIFFIS: Right.24

MS. DWYER: -- where we talked about the25
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parking exemption.1

The Board has the ultimate authority to2

decide whether that exemption applies. In the 19983

case, the application was filed as both a variance and4

a request for the exemption and the Board determined5

that the exemption applied to this site in 1998.6

This issue came up at our last hearing and7

we were hoping that we would have some answer from the8

Zoning Administrator. The Zoning Administrator as you9

know changed. There's a new Zoning Administrator. We10

don't have an answer, but that is not essential to11

your decision.12

CHAIRPERSON GRIFFIS: Right.13

MS. DWYER: As I highlighted in our14

filing, in a recent case involving another historic15

landmark and this was a series of structures on16

different lots with different buildings, there was no17

certification of the Zoning Administrator. There was18

the certification from the State Historic Preservation19

Officer that the buildings contributed and we had that20

same certification here and this Board decided that21

the exemption applied.22

CHAIRPERSON GRIFFIS: That's the Atlantic23

Building you're talking about?24

MS. DWYER: That's the Atlantic Building.25
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CHAIRPERSON GRIFFIS: Okay.1

MS. DWYER: The issue that came -- it came2

up during the course of the hearing on that case and3

the question the Board had was should the exemption4

apply because you were so greatly increasing the5

intensity of use and don't we have to look at the6

other section and the Board asked for a filing from7

counsel during the course of that case and I have a8

copy of that filing which said that the Zoning9

Administrator has consistently applied the plain10

language and not required any new parking or loading11

for any change in use of a property in which there is12

the certification from the State Historic Preservation13

Officer. They don't look behind that. They don't try14

and determine the intensity of the use. Otherwise the15

Warner Building, a number of other buildings have gone16

forward. There's no parking requirement.17

MEMBER ZAIDAIN: But, you're saying that18

once that certification is achieved, that's it.19

MS. DWYER: That's right.20

MEMBER ZAIDAIN: The Zoning Administrator21

uses that.22

MS. DWYER: Our -- our position is that23

the certification applies to the site. We've included24

portions of the transcript of the HPRB hearing. If25
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you look at the HPRB hearing transcript, if you look1

at the staff report, they were looking at the entire2

site. It was the compatibility of the additions with3

the site. It was recognizing the topography,4

recognizing the fact that it was a through lot with5

different things to consider on Highland Place from on6

Ordway. So, the entire site was the subject of the7

HPRB hearing.8

Our position is that the exemption applies9

to the entire site and that you cannot separate out10

and say it applies to the main building and the11

addition but not to the playhouse or not to any other12

portion.13

In the 1998 case, the Board applied the14

exemption to the entire site, to all of the buildings.15

It did not require any individual parking for the16

other buildings and we believe that the same applies17

today.18

MEMBER ZAIDAIN: So, you're saying that19

the carriage house even though it's new construction20

and a principal building is on the site and that the21

waiver would apply to that as well.22

MS. DWYER: Yes. Yes.23

MR. NETTLER: Just an objection.24

MEMBER ZAIDAIN: I have a feeling he's25
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going to say something different, but.1

MR. NETTLER: Just an objection. Richard2

Nettler for the Cleveland Park Neighbors. This is3

legal argument. We will be -- I will be addressing4

the same legal issue as to whether we're talking about5

apples and oranges which I think Ms. -- Ms. Dwyer is6

doing as -- on how the regulation is being interpreted7

by the Zoning Administrator and would apply here. So,8

I just would ask you to hold your decision on that9

issue in abeyance until you have --10

MEMBER ZAIDAIN: Well, Ms. Dwyer, what was11

the -- what was the document you held up?12

MS. DWYER: This is a document that I can13

provide you. It's from the Atlantic Building case.14

CHAIRPERSON GRIFFIS: Right.15

MS. DWYER: I'll be happy to do that.16

MEMBER ZAIDAIN: Yes, can I get a copy of17

that?18

CHAIRPERSON GRIFFIS: I guess. How many19

copies do you have?20

MR. NETTLER: This is a letter of counsel.21

This is not a --22

MEMBER ZAIDAIN: I understand. I23

understand. I'm just -- I mean I could go pull it24

from the -- from the public record.25
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MS. DWYER: It is a letter of counsel on1

which the Board relied in determining in that instance2

that --3

CHAIRPERSON GRIFFIS: Okay.4

MS. DWYER: -- that the exemption applied5

and --6

CHAIRPERSON GRIFFIS: Well, and here's the7

issue. Mr. Nettler's correct that we -- we're not8

going to decide this right now, but we needed9

clarification and Mr. Zaidain was bringing up10

interesting issues. We have walked into well beyond I11

think the answer to your direct question, but clearly12

it is articulated and argued by the Applicant's13

representative that the -- the certification of the14

structure goes to the entire site and, therefore, any15

on the site is encompassed and is privileged to come16

under any relief that that waiver would so grant.17

But, that is a decision we will make.18

MEMBER ZAIDAIN: I see what you mean.19

There's kind of two ways to look at it. You got the20

legal side of it which is what we're debating now and21

then we've got the planning functioning side of it22

which I'm sure we can -- we'll be able to continue on23

with the -- with the witnesses.24

MS. DWYER: And then -- and that's why we25
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presented it both ways. We -- we believe we're1

entitled to the exemption.2

CHAIRPERSON GRIFFIS: Right.3

MS. DWYER: And as you walk through the4

requirements for the area variance, it shows you why5

the exemption should apply. Because it is practically6

difficult to provide the parking and even the Office7

of Planning suggestion well, try putting some spaces8

on the side of the building has suggested to them that9

will not work because those are tandem.10

I would submit, however, then to the11

zoning regulations, those are legal parking spaces if12

HPRB approves them. Those are legal parking spaces.13

There's a section of the regulations that allows you14

to have tandem spaces as long as you have someone who15

can on a -- you know, on the period that those spaces16

are in use essentially be a parking attendant.17

CHAIRPERSON GRIFFIS: Have some18

management.19

MS. DWYER: A management of those spaces.20

CHAIRPERSON GRIFFIS: Well, that would21

take review and approval by another agency. Is that22

correct? Or is it just a matter of right?23

MS. DWYER: It's a matter of right in the24

-- in the cases where the Zoning Administrator in my25
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experience has determined that.1

CHAIRPERSON GRIFFIS: Okay. That may be a2

little difficulty, but okay. Understandable.3

So, where does that leave us? Are we4

done?5

MEMBER ZAIDAIN: Just to -- not just to6

throw it out there, I think we can continue on. I7

think this may be something we may need to address.8

I'm sure you won't get through the whole entire9

hearing today, but further down the road.10

But, I think from the planning standpoint11

in determining the impacts of parking and12

transportation for the site, we definitely have enough13

information to continue with that today.14

CHAIRPERSON GRIFFIS: Okay. Yes, I think15

there are three -- three issues we have to deal with16

with the parking and I'll reiterate that for the Board17

at a later date.18

Okay. Let's continue on.19

MS. DWYER: All right. The -- I'm going20

to ask Mr. Anthony to describe as to whether granting21

the requested variances for both the principal22

structure and the parking, whether that would have an23

detriment to the public good or impair the intent,24

purpose or integrity of the zone plan?25
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MR. ANTHONY: I don't think so. There's1

no impact to the zone plan.2

MR. NETTLER: Objection. Objection. Now,3

he's being asked for an opinion -- this is not an4

opinion that an architect gives as distinct from a5

planner when he's talking about the zone plan. So,6

he's not qualified to answer that question.7

CHAIRPERSON GRIFFIS: Well, qualified as8

-- he can answer it as an -- as an architect not9

expert in planning. Would you agree?10

MR. NETTLER: No, I wouldn't agree.11

CHAIRPERSON GRIFFIS: So, you're saying12

that nobody of any of these witnesses if you asked13

them that question could answer it?14

MR. NETTLER: Not -- not of the witnesses15

that the Applicant's presenting. If they don't have16

anybody here who's qualified to make that17

presentation, then this person certainly isn't18

qualified.19

CHAIRPERSON GRIFFIS: But, you don't think20

Mr. Anthony has looked perhaps at the zoning21

regulations?22

MR. NETTLER: But, that's -- the question23

that's being asked here is whether the zone plan24

itself and the zone plan as that's understood is --25
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both the zoning regulations and the comprehensive1

plan, he's not qualified as an architect to give an2

opinion as to those aspects of it. He can certainly3

give an opinion as to factual issues that go into his4

-- not factual. Give an opinion as to the issues he's5

-- he's already given an opinion on that go to where6

he sites something on the lot and how the lot impacts7

the siting of those things and things of that nature,8

but not as to that question that is a planning9

question.10

MS. DWYER: I would -- I would disagree11

and I submit that Mr. Anthony as an architect who12

works with the zoning regulations and is familiar with13

the comprehensive plan because they come up in the14

work that he is doing, can speak on the basis of that15

experience as an architect. We are not offering his16

testimony as a planner, but as an architect who works17

with the zoning regulation and is familiar with zoning18

regulations and map. I think he can answer the19

question and be taken at whatever value the Board20

gives it.21

MEMBER ETHERLY: I'm comfortable with that22

interpretation, Mr. Chairman, and would be inclined to23

move forward.24

CHAIRPERSON GRIFFIS: Right. I -- I tend25
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to agree. I mean I think it is for this Board to1

decipher and weigh the value or substance or weight of2

the -- of the testimony and it can certainly be3

crossed. So, let's proceed.4

MR. ANTHONY: My opinion is there's no5

impact on the zone plan. There's no change to the use6

of the property which dates back to 1930. The7

application promotes the comprehensive plans goals of8

maximizing open space and trees as well as the9

numerous historic preservation goals of the10

comprehensive plan.11

MS. DWYER: Thank you. Mr. Anthony,12

turning your attention now to the special exception13

conditions. There are two conditions that I would14

like you to address.15

The first is Section 205.5 which is a16

requirement that the school provide, locate, and17

design its outdoor play space so that there will be no18

objectionable impacts on adjacent or nearby19

properties. Can you testify as to whether in your20

opinion this play area meets that requirement?21

MR. ANTHONY: Yes, it's a large site with22

a substantial amount of play area that's removed from23

adjoining properties. There is no sound amplification24

equipment permitted outside on the NCRC property. The25
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indoor motor room and play space is insulated with no1

adverse impacts on the neighboring properties. The2

mechanical equipment has been located within mansard3

grooves to mitigate any noise there. That's Section4

205.5.5

MS. DWYER: Mr. Anthony, in -- in the --6

in terms of the mechanical equipment, are you moving7

existing mechanical equipment so that it is further8

removed from residences and further buffered?9

MR. ANTHONY: Yes, there's one set of10

condensers which are located on the side of the11

building. We're moving it to the opposite side on the12

roof contained within a mansard roof area and then for13

the new carriage house building, the equipment would14

be on the roof also contained within mansard roof15

wells.16

MS. DWYER: And finally, Mr. Anthony, can17

you please testify or discuss for the Board the18

requirement of Section 205.6 which is whether the19

Board needs to require special treatment in the way of20

design, screening of buildings, planting, and parking21

area signs or other requirements to protect adjacent22

properties?23

MR. ANTHONY: Sure. I think no special24

treatment is needed. In addition to the efforts that25
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we've -- I've mentioned here, the property is of1

significant size with substantial open space and2

adequate screening. Over 80 percent of our site will3

continue to be devoted to open space. HPRB has4

reviewed and approved a design as compatible with its5

immediate context and historic district.6

We'll also be including a landscape plan7

as part of our final submission to them.8

So, I don't believe special treatment is9

required.10

MS. DWYER: Thank you. And finally, Mr.11

Anthony, is it your testimony that you believe that12

the application satisfies the variance test and the13

special exception test?14

MR. ANTHONY: It is. In my opinion, this15

is a very respectful neighborly addition to the16

Cleveland Park community with no objectionable17

impacts.18

MS. DWYER: Thank you. That concludes Mr.19

Anthony's testimony.20

CHAIRPERSON GRIFFIS: Very well. What I'd21

like to do is have the Board questions. Then we're22

going to take a quick break. Let everyone stretch23

their legs and then we'll come back for cross24

examination.25
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Any Board questions at this time? See1

that. They need a break. Very well.2

INDIVIDUAL: (Off microphone.)3

CHAIRPERSON GRIFFIS: No, from the Board4

and then after that, we're going to have parties which5

I believe you represent do cross examination.6

If there isn't, then let's take oh, ten7

minutes or do you want five? Ten? Okay. Let's take8

five minutes and we'll return.9

(Whereupon, at 3:58 p.m. off the record10

until 4:20 p.m.)11

CHAIRPERSON GRIFFIS: Okay. Why don't we12

reconvene and continue with this.13

What I'd like to do is return to the14

Board. If I could have everyone's attention, we'll15

continue on this afternoon.16

I'd like to just give the Board one more17

opportunity if they had to ask questions of Mr.18

Anthony. Of course, we can continue with our19

opportunities to ask question, but if the had anything20

that came up specifically.21

Mr. Anthony, let me ask you first of all22

as an architect and which you are the expert witness23

today in design, you indicated that adding this24

additional structure to the site would be compatible25
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to the neighborhood and to the neighborhood structures1

and the siting. Is that -- is that correct?2

MR. ANTHONY: Yes.3

CHAIRPERSON GRIFFIS: And the -- the fact4

in terms of architectural design that this is an5

additional structure on one lot, does that factor in6

at all to your review or your assessment of its7

compatibility?8

MR. ANTHONY: No, really what we were9

looking at is the context of other houses, buildings10

along the street-scape, the scale, the rhythm of those11

elements, and what would best fit within that context.12

So, that's really what we were looking at.13

In terms of, you know, connecting the14

building, there was a -- a pragmatic aspect to that15

and then clearly there was a zoning aspect to that.16

In the end, the discussion came around to17

it was better to visually separate the playhouse and18

the proposed new building.19

CHAIRPERSON GRIFFIS: Okay. Do you have20

the larger -- we have extended elevations. Existing21

Ordway Street elevation, proposed Ordway Street22

elevations. Do you have those on boards?23

MR. ANTHONY: Yes.24

CHAIRPERSON GRIFFIS: Would you mind if25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

108

you pulled those out?1

MR. ANTHONY: Sure.2

CHAIRPERSON GRIFFIS: And then in your3

placement of the -- the new structure, you -- you4

again would state that it was -- its placement, its5

setback is compatible with the adjacent structures?6

MR. ANTHONY: Yes, in fact, I think you've7

selected our probably most compelling drawings to8

explain that fact.9

If you look at the before and after --10

oops. Sorry about that.11

CHAIRPERSON GRIFFIS: You can't blame that12

on our easel. Huh?13

MR. ANTHONY: Actually, that is your14

easel.15

CHAIRPERSON GRIFFIS: All right.16

MR. ANTHONY: There's really two different17

fronts to the project. Highland is different in18

character than Ordway Street. You can see Ordway the19

density of the houses is much closer together.20

Highland, they tend to be spaced out a little bit21

wider.22

This is the existing playhouse beyond.23

See. You can see the raise there.24

CHAIRPERSON GRIFFIS: No, I'm sorry. Just25
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for clarification, the graph you're showing me on1

Highland --2

MR. ANTHONY: Yes.3

CHAIRPERSON GRIFFIS: -- that's a4

flattened elevation. Is that correct?5

MR. ANTHONY: Yes, that's correct.6

CHAIRPERSON GRIFFIS: So --7

MR. ANTHONY: It's a straight elevation.8

CHAIRPERSON GRIFFIS: -- the relationship9

between the structures may not be correct in reality?10

MR. ANTHONY: That's right. Because --11

CHAIRPERSON GRIFFIS: I mean Highland12

is --13

MR. ANTHONY: -- there's a curve in14

Highland that as you know, it winds around. You can15

see in the aerial next to it.16

CHAIRPERSON GRIFFIS: Okay.17

MR. ANTHONY: What we've done is simply18

projected those separations onto a flat plane.19

CHAIRPERSON GRIFFIS: Right. Okay. Go20

ahead. Is that it?21

MR. ANTHONY: And that is it. Yes.22

CHAIRPERSON GRIFFIS: Okay. So, the23

adjacent structure on the bottom on the Ordway24

elevation of proposed, we're obviously seeing a new25
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structure that's there.1

MR. ANTHONY: Yes.2

CHAIRPERSON GRIFFIS: There's an adjacent3

property that has, in fact, a structure that goes into4

the grade to the property line? It looks like it's a5

little --6

MR. ANTHONY: Here?7

CHAIRPERSON GRIFFIS: No, to the left8

more.9

MR. ANTHONY: Here?10

CHAIRPERSON GRIFFIS: Yes, it looks like a11

garage entrance currently.12

MR. ANTHONY: That is part of the addition13

that we're proposing. That's the underground14

component that comes out of the ground as Ordway -- as15

the topography slopes away to Ordway.16

CHAIRPERSON GRIFFIS: I see. And that17

area on your plans is noted as the ground level plan?18

MR. ANTHONY: Yes, the ground level plan19

would show all of those components. Oh, you're saying20

the piece that you're seeing the wall of?21

CHAIRPERSON GRIFFIS: Yes.22

MR. ANTHONY: That would be the lower23

level plan. Need to go one floor down.24

CHAIRPERSON GRIFFIS: Motor confused.25
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MR. ANTHONY: Right.1

CHAIRPERSON GRIFFIS: Okay. So, what's2

indicated on that level at this point is part of the3

-- the music classroom and the motor community room?4

MR. ANTHONY: Yes.5

CHAIRPERSON GRIFFIS: And it doesn't look6

as though it's going all the way to the property line.7

MR. ANTHONY: On -- it has a side yard8

setback which is actually greater than the zoning9

requirement.10

CHAIRPERSON GRIFFIS: Okay.11

MR. ANTHONY: And then there's -- to12

Ordway, there's some public space, then our property13

line, and then the setback. It's actually a building14

restriction line. That's part of the Ordway right-of-15

way.16

CHAIRPERSON GRIFFIS: Not reading this17

right at all. That's the playhouse. Yes. Yes. Now,18

I see. Okay. I understand. Very well.19

Any other questions from the Board?20

Very well. Thank you, Mr. Anthony.21

Okay. Let's start cross examination, Mr.22

Nettler.23

MR. NETTLER: Mr. Anthony, good afternoon.24

MR. ANTHONY: Good afternoon.25
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MR. NETTLER: My name is Richard Nettler1

for the Cleveland Park Neighbors.2

Mr. Anthony, let me show you first what's3

marked as Exhibit Number 21 in this case 16970 which4

is entitled Application and there's a zoning self-5

certification on the second page which -- what is the6

second page. Is that your signature on the zoning7

certification?8

MR. ANTHONY: Yes, it is.9

MR. NETTLER: Okay. And you were10

certifying at that time to the relief that was needed11

to obtain -- for purposes of obtaining approval for12

the construction of what's been proposed before the13

Board today and the program for the children occupying14

those buildings. Is that correct?15

MR. ANTHONY: Correct.16

MR. NETTLER: Okay. And that time that17

you certified the zoning relief that was necessary,18

you did not certify that either a use or area variance19

was necessary for the construction or that an area20

variance was necessary for the parking. Correct?21

MR. ANTHONY: Correct.22

MR. NETTLER: So -- so your -- your23

opinion at that time as to what zoning -- what the24

zoning regulations required for the site is that25
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variance of what you now understand to be the zoning1

relief that's required?2

MR. ANTHONY: No, actually, I still am of3

the opinion that the parking variance is not required4

because of the historic exemption.5

MR. NETTLER: Okay. But, you do6

understand that a variance is necessary for the7

construction of the other building?8

MR. ANTHONY: I understand that, yes.9

MR. NETTLER: Okay. You just don't know10

-- well, don't want to -- not pursue that.11

You -- when you were asked to develop the12

plans for the site, when did that start?13

MR. ANTHONY: It started in 2001 in I14

think it was approximately February of that year,15

January/February of that year.16

MR. NETTLER: Okay. And from January or17

February of 2001 until the last hearing of this Board18

on this matter a few months ago, were -- were you ever19

asked to develop plans that had not provided for20

either a theoretical subdivision of the lot or two21

record lots and a placement of the buildings that you22

were being asked to design on those lots?23

MR. ANTHONY: Could you repeat the24

question? Was I asked to design --25
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MR. NETTLER: Plans that included a new1

structure that would be sitting on either a -- a new2

record lot or a theoretical lot that was -- would be3

created?4

MR. ANTHONY: That was not a -- a request5

that was made to me as I was designing the project.6

No.7

MR. NETTLER: Okay. And did you look at8

the -- between that time, did you look at the9

requirements of the zoning regulations that apply to10

the -- to the construction of two principal buildings11

on a single subdivided lot? Between this time frame12

that we've just discussed?13

MR. ANTHONY: Yes.14

MR. NETTLER: You did?15

MR. ANTHONY: Yes.16

MR. NETTLER: From -- from January of 200117

until the last meeting?18

MR. ANTHONY: Yes, it was most recently.19

Yes.20

MR. NETTLER: Most recently by when?21

MR. ANTHONY: Within the time frame of22

when this came up just prior to the first BZA meeting.23

MR. NETTLER: Okay. And did you develop a24

plan that included the buildings on -- a new plan that25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

115

included the buildings -- the new buildings on a1

theoretical lot or another lot of record?2

MR. ANTHONY: I briefly looked at the3

implications of having to do that and got far enough4

along in that to realize that it would create5

significant problems for us in terms of how the design6

would work on the site.7

MR. NETTLER: Okay. Do you have a copy of8

those?9

MR. ANTHONY: I don't.10

MR. NETTLER: All right. Did you -- did11

you determine that it would be -- that you would not12

be able to either create a lot of record or a -- or a13

-- a theoretical lot for the -- to be able to rely on14

the program that was being asked of you?15

MR. ANTHONY: Well, what I did was enough16

to know that essentially and part of this was17

experience in working with the neighbors, your18

clients, and understanding what the issues are for the19

development of the site realizing that if you take a20

theoretical line that might possibly create a separate21

lot that by the time you meet the setback22

requirements. You would be looking at a structure23

that would be squeezed on the site, pushed farther24

back into the topography, create more grading issues,25
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create more tree issues. That kind of thing.1

MR. NETTLER: Well, did you look at it2

instead from the context of -- of taking exactly what3

you were developing, doing either a theoretical lot or4

a -- another lot of record and what the area variances5

that would be necessary if you simply were to take6

what you are proposing and have it on that lot of7

record?8

MR. ANTHONY: That was the extent of my9

examination. Was to -- in a very quick way look at10

what the implication might be. My judgment at that11

time was that it was probably not something that would12

be approvable or acceptable to the neighbors and13

that's as far as I took it.14

MR. NETTLER: You mean a subdivision that15

provided for the exact same building, located on the16

exact site except --17

MR. ANTHONY: That exact same building.18

Just not --19

MR. NETTLER: Exact same. Exact same20

location, but for the fact that you would need an area21

variance for certain setback or rear yard22

requirements. That you determined was not acceptable23

to the community?24

MS. DWYER: Mr. Chairman, if I could just25
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clarify the question. The question is whether he1

looked at an area variance that we -- we're proposing2

here which is to allow more than one principal3

structure on a record lot versus an area variance that4

would create two separate lots, but basically also5

require an area variance? So, it's an area variance6

for an area variance?7

MR. NETTLER: Well, no, it isn't an area8

variance for an area variance and, you know, without9

arguing the point, at this point juncture, it's our10

position that a use variance is required consistent11

with the past decisions of the Board.12

CHAIRPERSON GRIFFIS: Right.13

MR. NETTLER: And that deciding whether to14

get a use variance as opposed to an area variance or15

simply to -- to exchange one area variance for another16

area variance apparently that wasn't considered.17

Isn't that correct?18

MR. ANTHONY: I'm not sure I understand19

the question.20

MR. NETTLER: You didn't -- you didn't21

make any attempt to look at subdividing the lot in a22

way that you would still be able to locate the23

structure on the lot as you have it today albeit on a24

new lot and simply be required to get an area and25
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setback requirements. You never looked at that1

aspect. Did you?2

MR. ANTHONY: If I understand your3

question, I'm not sure that that's --4

MR. NETTLER: Let's -- let's -- let's do5

it a different way.6

MR. ANTHONY: Okay.7

MR. NETTLER: Let's say you're wrong.8

Let's say your counsel is wrong and that you're --9

that the school -- the nursery school must get a use10

variance to locate another principal structure on a11

single subdivided lot. You never looked at the issue12

as to whether locating the building as it's proposed13

on that new single -- on that new lot of record what14

the area variances were that would be necessary. Did15

you?16

MR. ANTHONY: If I understand your17

question, the theoretical lot that I looked at in any18

scenario doesn't work with the building as we've19

designed it.20

MR. NETTLER: Because you looked --21

because you would need area variances. Wouldn't you?22

MR. ANTHONY: Because our -- our building23

wouldn't fit within those lots. That's correct.24

MR. NETTLER: And you would need an area25
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variance. Isn't that right?1

MR. ANTHONY: I don't know.2

MR. NETTLER: Okay. You don't know. Do3

you know what the difference is between an area4

variance and a use variance?5

MR. ANTHONY: I'm not clear on --6

MR. NETTLER: You're not clear.7

MR. ANTHONY: -- the distinction.8

MR. NETTLER: Okay. And the -- the case9

that you had before the Board of Zoning Adjustment10

before, the one time you testified before the Board of11

Zoning Adjustment, was that a case in which an area12

variance or use variance was sought?13

MR. ANTHONY: No, there was no variance14

associated with that application.15

MR. NETTLER: Okay. Was that a special16

exception that was being sought?17

MR. ANTHONY: That was a special --18

MR. NETTLER: So, you've never had the19

opportunity to testify before today before this Board20

as to the requirements for an area variance or a use21

variance. Is that correct?22

MR. ANTHONY: That's correct.23

MR. NETTLER: Now, at the HPRB, you said24

that the Board had approved the proposal of yours as25
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compatible with its context. Is that correct?1

MR. ANTHONY: Yes.2

MR. NETTLER: Do you recall the proviso3

that the Board provided with that approval with4

reference to this proceeding today?5

MR. ANTHONY: No, I don't recall exactly6

what the provisal was.7

MR. NETTLER: Do you remember --8

CHAIRPERSON GRIFFIS: Your question is9

historic preservation gave him an indication or a10

message to send to us.11

MR. NETTLER: Correct.12

CHAIRPERSON GRIFFIS: Why would we care?13

MR. NETTLER: Well, the fact is -- is that14

you are -- they are using the approval of the Historic15

Preservation Review Board as a basis for -- for this16

design as a basis for saying that they should be17

entitled to the relief that they are --18

CHAIRPERSON GRIFFIS: But, doesn't that19

speak to the restrictions or the directions that20

Historic Preservation gave? I mean Historic21

Preservation doesn't send us messages or give us22

directions. Does it, Mr. Nettler?23

MR. NETTLER: And -- and it -- well, it is24

highly unusual they do -- when they do and they have25
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in this case.1

CHAIRPERSON GRIFFIS: Well, I'm not clear2

that I'm interested yet.3

MR. NETTLER: All right. Do you -- do you4

recall what the instruction was that was given by the5

Board in this case?6

MR. ANTHONY: I -- I don't recall what7

you're --8

MR. NETTLER: Do you recall the Board9

saying that this approval should not be construed to10

constitute an endorsement for the necessary zoning11

variances or zoning relief, specifically saying that12

in its -- at the time?13

MR. ANTHONY: I have a vague recollection14

of that.15

MR. NETTLER: Do you recall seeing that in16

the staff recommendation as well that was made?17

MR. ANTHONY: I don't recall that.18

MR. NETTLER: You don't.19

MS. DWYER: Mr. Chairman, just for the20

record, we filed the staff report which is Exhibit G21

to our original prehearing statement and in that staff22

report, it does say at the bottom that the HPRB does23

not endorse -- that their approval of the design does24

not constitute an endorsement of any specific special25
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exception or zoning relief.1

CHAIRPERSON GRIFFIS: I'm not sure we need2

to give the HPRB --3

MEMBER ZAIDAIN: That's standard language.4

Isn't it?5

CHAIRPERSON GRIFFIS: -- great weight in6

these proceedings --7

MS. DWYER: Right.8

CHAIRPERSON GRIFFIS: -- anyway. Do we?9

MS. DWYER: But, that -- that doesn't take10

away from the fact of whether there are practical11

difficulties associated with that which is what12

we're --13

CHAIRPERSON GRIFFIS: I see.14

MEMBER ZAIDAIN: Isn't that standard15

language? Don't they put that at the bottom of16

every --17

CHAIRPERSON GRIFFIS: Yes, is that18

something unique, Mr. Nettler, in your understanding?19

MR. NETTLER: That is unique in my20

understanding.21

MS. DWYER: That is not unique in my22

opinion, sir.23

MR. NETTLER: Yes, I guess that depends on24

who's handling the cases.25
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CHAIRPERSON GRIFFIS: Perhaps.1

MR. NETTLER: Perhaps.2

CHAIRPERSON GRIFFIS: Okay.3

MR. NETTLER: You -- you testified that4

you are providing an addition to the rear of the main5

house. If we can bring up those plans. You had6

somebody. Didn't you?7

Could you point out where that addition is8

again?9

MR. ANTHONY: To the north of the main10

building. Above it in plan.11

CHAIRPERSON GRIFFIS: Are the new walls12

signified as red on page five on this --13

MR. ANTHONY: That's correct. Black is14

existing. Red is new. Proposed.15

MR. NETTLER: And that includes the16

elevator itself. Correct?17

MR. ANTHONY: Correct.18

MR. NETTLER: All right. So, the elevator19

is not being put into any portion of the building20

that's now occupied by any classroom space or -- or --21

or any other office space. Is that correct?22

MR. ANTHONY: Well, there is an existing23

porch on that side that's used for storage and then24

there's access to a lower level below that and also25
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access to the elevator is through an existing1

classroom space.2

MR. NETTLER: Okay. But, it's not3

displacing any existing classroom space?4

MR. ANTHONY: The footprint of the5

elevator is not displacing any existing classroom6

space.7

MR. NETTLER: Okay. Do you know whether8

you would need a special exception or a variance to9

add an elevator to this building? The elevator that10

you're proposing.11

MR. ANTHONY: I assume that we don't need12

a variance for it and --13

MR. NETTLER: And you assume that because14

you -- of your understanding of what the variance15

requirements are?16

MR. ANTHONY: Correct.17

MR. NETTLER: Do you know whether you need18

a special exception for it?19

CHAIRPERSON GRIFFIS: Mr. Nettler, can you20

clarify just for me why we are interested in Mr.21

Anthony's zoning recommendations on relief that would22

be required?23

MR. NETTLER: Well, because they have made24

an argument that there are a number of components to25
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this application that taken -- when taken together1

require them to provide a basis for getting the relief2

that they're seeking. One of the components that's3

been testified to by both this architect and by the4

Chairman of the Trustees was the fact that they had to5

provide an elevator and if -- if there's no zoning6

relief that is necessary for the provision of the7

elevator to this existing building, then my argument8

would obviously be that it's hard to reconcile that9

being a component of the necessity of getting any10

zoning relief.11

CHAIRPERSON GRIFFIS: Okay.12

MR. NETTLER: If we -- if -- I mean --13

CHAIRPERSON GRIFFIS: No, I understand14

your point.15

MR. NETTLER: Do you know whether a16

special exception is needed to provide an elevator?17

MR. ANTHONY: I would assume it's part of18

the building permit process. A special exception19

would be required.20

MR. NETTLER: And what -- what provision21

of the special exception requirements do you22

understand -- of the --23

CHAIRPERSON GRIFFIS: Mr. Nettler, let me24

just clarify it because I think I'm clear with the25
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Board and you're asking him a hypothetical. If you1

just attached -- if I'm understanding where you're2

going, if you just attached the elevator to the3

existing structure, would it take a zoning relief?4

I'm not sure if he can answer that. I'm -- it depends5

on where it is.6

MR. NETTLER: Well, he qualified as an7

expert to answer a whole host of questions regarding8

zoning regulations.9

MS. DWYER: I would object to that. He's10

been --11

CHAIRPERSON GRIFFIS: He's not.12

MS. DWYER: -- qualified as an expert to13

testify as to the design of this building and the14

practical difficulties. He is not qualified as an15

expert to answer hypothetical questions about zoning16

regulations and the -- the witness --17

CHAIRPERSON GRIFFIS: I think your point,18

Mr. Nettler, I understand. I think the Board19

understands. So, I'm not sure there's fruit to be20

picked by these questions.21

MR. NETTLER: Okay. Let's -- let's --22

maybe this is a good opportunity for me to understand23

exactly what he was qualified to do. Because remember24

he signed a self-certification presumably on the basis25
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of him understanding the zoning regulations and -- and1

providing to you a basis for this matter originally to2

go forward. He's offered an opinion about the area3

variance relief. He's said that he has experience in4

designing buildings in the District of Columbia that5

would require an understanding of the zoning6

regulations and if what I understand we say that, but7

he's not qualified to give an opinion about those8

zoning regulations and I really want to understand9

just how narrow is --10

CHAIRPERSON GRIFFIS: No, my -- my concern11

is that you're asking him to re-craft this project and12

project out whether and what relief would be required13

and if we just -- I note your point and clearly you14

brought it up twice in cross examination. Is -- is15

the elevator driving all of this need for expansion or16

relief and such and it is clear where it is and the17

Board is -- is not naive to see it on the -- on the18

plan and see its location as part of the addition and19

-- and I'm not sure how much further you need to go20

with that.21

MR. NETTLER: Not much further actually.22

Given the Board's understanding, I think that's an23

appropriate place to stop with that line of24

questioning.25
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CHAIRPERSON GRIFFIS: Okay.1

MR. NETTLER: You testified that as far as2

the unique aspects of this site one of them being the3

fact that the -- this is a building that's located in4

an historic district and it's a -- and the -- and the5

site is in an historic district. Do you understand6

that by itself to warrant obtaining any variance7

relief?8

MR. ANTHONY: That's part of what gives us9

a practical difficulty. The fact that it is in an10

historic district. It has historic buildings.11

MR. NETTLER: Okay. Is -- is that the12

same true for -- you have the -- would you say that13

that -- that characteristic of this lot the fact that14

it's in an historic district is also characteristic of15

every other lot on -- on Newark between 34th and 30th16

and on Highland as well?17

MS. DWYER: Mr. Chairman, I would object.18

The witness didn't testify that it was just the19

historic district designation that made the site20

unique. It was one of several factors and clearly21

there is an historic district and there are many22

properties that are in the historic district. We are23

not suggesting that that alone satisfies the24

requirement.25
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I think if you'll recall his testimony,1

there are a list of several factors which taken2

together meet the requirement. Each individually may3

not, but that doesn't take away from the fact that in4

total they do.5

CHAIRPERSON GRIFFIS: Okay. And I think6

the Board's aware of that. But, the question is is it7

unique in its historic district location? Am I right?8

MR. NETTLER: No, the question -- well, he9

-- there's a number of different -- as Ms. Dwyer10

recognizes, there are a number of different things11

that he's identified as "unique."12

CHAIRPERSON GRIFFIS: Right.13

MR. NETTLER: And I'm going to go through14

with him --15

CHAIRPERSON GRIFFIS: Each one.16

MR. NETTLER: -- to look at this to see17

whether -- whether these are unique --18

CHAIRPERSON GRIFFIS: Right.19

MR. NETTLER: -- in this particular area.20

CHAIRPERSON GRIFFIS: Understood. Direct21

question. Easy answer. Mr. Anthony, do you22

understand the question? Want it rephrased?23

MR. ANTHONY: Could you repeat the24

question?25
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CHAIRPERSON GRIFFIS: Good.1

MR. NETTLER: Is the fact that -- is -- is2

-- all -- all the other buildings that are between3

34th Street and 30th Street or let's say a majority of4

them buildings between 34th Street and 30th Street on5

Ordway, Highland, and all the way up to Nacomb and6

actually even further up to Woodley, aren't all of7

those in the historic district as well?8

MR. ANTHONY: I can't testify to all of9

those. I do know that two of the buildings on our10

property have been designated as contributing11

structures in the historic district.12

MR. NETTLER: Okay. You don't know13

whether the buildings surrounding it have been -- are14

contributing buildings to the historic district?15

MR. ANTHONY: I don't know if all of them16

are. No.17

MR. NETTLER: All right. So, how did --18

MR. ANTHONY: They are in the historic19

district.20

MR. NETTLER: -- so -- so, your -- your21

testimony that that's some component of uniqueness is22

not based on a comparison of the qualities regarding23

the other buildings. Is that correct?24

MR. ANTHONY: The designation is something25
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that I don't have control over. It's the --1

MR. NETTLER: No, do you -- let me2

rephrase the question. Do you understand what the3

term unique means?4

MR. ANTHONY: I do.5

MR. NETTLER: Okay. And what is that?6

MR. ANTHONY: Unique is, you know,7

different from others.8

MR. NETTLER: Unusual?9

MR. ANTHONY: Unusual.10

MR. NETTLER: Exceptional. All right.11

And for you to be able to make a determination of12

whether something is unique or not, you have to13

understand the context in which it's in as to whether14

other things have the same characteristics or not.15

Correct?16

MR. ANTHONY: Sure. Yes.17

MR. NETTLER: Okay. Do -- so, is it your18

testimony that you do not know?19

CHAIRPERSON GRIFFIS: Okay. Actually, Mr.20

Nettler, why don't you just pause for a moment while21

we correct our technical difficulties. Is now the22

time for the advertisement of donation of easels?23

Anyone that's in the audience. Can we have that for24

the District Government? Jeez, am I only -- okay.25
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So, Mr. Nettler, follow through. You were1

asking the facts --2

MR. NETTLER: So, it is your testimony3

that the -- one of the characteristics that you've4

identified as unique for this property is without5

regard to whether it is a characteristic that applies6

to other properties in this direct area, that is,7

whether it's a part of a -- it's a contributing8

building to an historic district.9

MR. ANTHONY: Was that a question?10

MR. NETTLER: Yes. Your testimony that11

it's unique is without -- is without an understanding12

as to whether the buildings that surround it are also13

contributing buildings in an historic district?14

MR. ANTHONY: Not all of the buildings are15

considered contributing buildings.16

MR. NETTLER: Okay. Which ones along17

Highland are not contributing buildings?18

MR. ANTHONY: I couldn't tell you.19

MR. NETTLER: Which ones are?20

MR. ANTHONY: I know that ours are.21

MR. NETTLER: But, you don't know which22

other ones are?23

MR. ANTHONY: That's correct.24

MR. NETTLER: Okay. Let's -- let's then25
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take the next issue that you've addressed which is1

that it's a through lot. Some way of holding this up.2

I guess I'll do it myself. Your exhibit.3

Is this the only -- just looking at the --4

at the --5

MS. DWYER: Upside down.6

MR. ANTHONY: It's upside down.7

MS. DWYER: It's upside down.8

MR. NETTLER: Well, we can read both ways.9

Just looking at this representation of the lots and10

squares from Connecticut Avenue over to 36th Street,11

but just let's look at it -- let's look at it on12

Highland. Is this the only lot that's a through lot13

on Highland?14

MR. ANTHONY: It's not the only lot.15

MR. NETTLER: Okay. Is this the only16

large lot?17

MR. ANTHONY: It's one of probably two or18

three large lots. Yes.19

MR. NETTLER: Okay. And what do you mean20

by large as distinct from less than large?21

MR. ANTHONY: Well, if you just look at22

the general density of the line weight in that23

drawing, you can see that the NCRC property is less24

dense and hence on a larger lot than most of the other25
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lots on that drawing.1

MR. NETTLER: Okay. Do you know how --2

how wide this lot is?3

MR. ANTHONY: It's about -- if I recall4

correctly, about 200 feet.5

MR. NETTLER: Two hundred feet wide and6

what's the depth of it?7

MR. ANTHONY: It's -- it varies because of8

the angle of Highland, but it's also about 200 feet9

deep.10

MR. NETTLER: Okay. And with regard to11

the other lots along Highland including those that are12

in the historic district, are through lots, are large13

lots, is it the only one that has this significant14

grade or topography?15

MR. ANTHONY: I don't know. I know that16

the immediate neighbor has a similar situation as a17

through lot with the same grade.18

MR. NETTLER: But, you don't know whether19

the other lots do or not. Do you?20

MR. ANTHONY: Well, I would say that most21

of them don't.22

MR. NETTLER: Most of them don't and by23

the most, which do you mean on the south side of24

Highland or on the --25
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MR. ANTHONY: Within the block that we're1

looking at there, Highland, Ordway, et cetera.2

MR. NETTLER: Okay. Let's look at lot3

843. Does that have a significant grade change from4

Highland to Ordway?5

MR. ANTHONY: I -- I don't recall.6

MR. NETTLER: Okay. Now, let's look at7

your page five -- what's identified as page five in8

your -- and if we could at the same time look at --9

that's missing. Not page two. Behind page two. All10

right. We're looking at page three and page five.11

One's a preliminary -- identified as a preliminary12

site plan and one's a proposed ground level plan.13

I notice that you got an existing site14

plan as well. I notice that some of the new15

construction has a yellow tint to it, but some of the16

other -- some of the other new construction doesn't17

have any tint to it. Is there a reason for that?18

MR. ANTHONY: The only part of the new19

construction that doesn't have the tint is the part20

that is underground and that's dotted in plans.21

MR. NETTLER: So, is that building as22

transparent as these plans seem to suggest it is?23

MR. ANTHONY: When you say transparent, it24

does have earth on top and so, if you're looking at it25
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from a bird's eye view looking down on it, that's what1

you would see.2

MR. NETTLER: And if you look at it from3

Ordway, what do you see?4

MR. ANTHONY: It's in the elevation. The5

Ordway elevation.6

MR. NETTLER: What would you see? How7

many floors would you see?8

MR. ANTHONY: Basically, you'd see a -- a9

partial one-story piece in the middle section and then10

a -- call it one and a half or two story piece in the11

section to the west.12

MR. NETTLER: Okay. And all of these13

would look like sidewalks, roadways or whatever or14

improved pavement. Is that -- all of them existing15

today?16

MR. ANTHONY: Not all of them. Most of17

the front half of the site is existing. What we're18

proposing to the Ordway half of the site is new.19

MR. NETTLER: Is new and are these --20

these trees that are identified on the existing site21

plan, are those, in fact, the existing the trees?22

MR. ANTHONY: I believe they are. Yes.23

MR. NETTLER: Okay. So, there's one24

located in the upper corner of the -- the -- the left-25
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upper corner of the existing site plan which is right1

next to where the carriage house, is that tree -- is2

that the same tree that you have on the -- as existing3

on the preliminary site plan as being something that4

will continue to exist when you start construction?5

MR. ANTHONY: Yes, it's represented that6

way.7

MR. NETTLER: Okay. Do you have a8

landscape plan that shows the efforts that will be9

taken to preserve those trees for that construction?10

MR. ANTHONY: I do not.11

MR. NETTLER: Okay. And the trees that12

are -- you did mention in your testimony that there13

was some landscape plan that you were going to be14

submitting. When is that going to be submitted?15

MR. ANTHONY: That was the --16

MR. NETTLER: This hearing or after?17

MR. ANTHONY: It would be submitted as18

part of the -- when we got back to HPRB.19

MR. NETTLER: Oh, so, it's not here for20

consideration by the Board of Zoning Adjustment?21

MR. ANTHONY: No.22

MR. NETTLER: So, you haven't provided23

anything for the Board of Zoning Adjustment to24

understand exactly the number of trees that will be25
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coming down and the number of trees that replace them.1

Have you?2

MR. ANTHONY: No.3

MR. NETTLER: Okay. And the playground,4

where is the existing playground right now?5

MR. ANTHONY: The playground is6

basically --7

MR. NETTLER: On the existing site plan if8

you make reference to --9

MR. ANTHONY: All of that space between10

the buildings and you can see where the paths are and11

some of the play equipment is actually drawn, dotted12

in there.13

MR. NETTLER: So, it's in the area where14

at least according to the preliminary site plan,15

there's going to be new construction and new -- and16

significantly new sidewalks. Is that correct?17

MR. ANTHONY: Parts of it. Yes.18

MR. NETTLER: Okay. So, how much smaller19

would the -- will the playground be than it is today?20

MR. ANTHONY: Actually with the21

underground addition and -- and the way we've designed22

it, the change is -- is about the same.23

MR. NETTLER: Just you're -- you're just24

moving it someplace else. Is that right?25
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MR. ANTHONY: Right. We're moving it up1

and making it more accessible and -- and --2

MR. NETTLER: So -- so, where you have to3

-- because the lot's so large where you have to do4

improvements on one portion, you're able to compensate5

it by having the playground moved to another portion.6

Is that what you're testifying to?7

MR. ANTHONY: Well, we're -- we're taking8

the opportunity of a partially underground building9

and continuing to use that as playground space. Yes.10

MR. NETTLER: Okay. And when you looked11

at providing parking on this site, have you looked at12

places to provide that parking which would not intrude13

on the -- any future playground space?14

MR. ANTHONY: Well, we've looked at15

several spots for parking. Basically off of Highland16

which topography is very difficult and also there are17

a lot of large mature trees along there. Along18

Ordway, the difficulty is a very steep bank and19

existing parking on the street and you have -- you20

know, part of it is public space. Part of it has been21

set back from that as our property line. If you were22

to try to provide any parking, you'd have23

ingress/egress issues. You have steep slope/retaining24

wall issues. All kinds of things.25
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MR. NETTLER: Well, you've got steep1

slope/retaining wall issues with regard to this2

construction along Ordway. Don't you?3

MR. ANTHONY: Well, it's -- it's -- you4

know, in some ways, the building takes advantage of5

that situation.6

MR. NETTLER: So, could you provide the7

parking underneath it?8

MR. ANTHONY: Well, you'd still have the9

ingress/egress issue out onto Ordway Street and, you10

know, I think from a financial perspective creating11

underground parking is a difficult task.12

MR. NETTLER: But you -- but you13

understand the limitations of relying on a financial14

basis for area variances. Don't you?15

MR. ANTHONY: I do. Yes.16

MR. NETTLER: You had also describe the17

issues related to noise, how it has a -- will not have18

an impact on -- do you -- do you know that there is --19

there are -- there presently are or there are going to20

be any loudspeakers that are used on the site?21

CHAIRPERSON GRIFFIS: You mean did he22

design any?23

MR. NETTLER: Would you know of any that24

are existing?25
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MS. DWYER: Mr. Chairman, I think that's1

beyond the scope of his testimony. Ms. Piggott will2

be addressing the use of loudspeakers.3

CHAIRPERSON GRIFFIS: Okay. No, I4

understand and it seems to me we heard testimony that5

no amplified sound was allowed in the -- on the6

outside area.7

MR. NETTLER: That's what he's testified8

that. He testified regarding those issues. I'm9

asking --10

CHAIRPERSON GRIFFIS: Was it Mr. Anthony11

that said that?12

MR. NETTLER: Excuse me.13

CHAIRPERSON GRIFFIS: I didn't recall it14

was Mr. Anthony that said that. I don't know if it15

was.16

Did you indicate that there was no17

amplified sound allowed?18

MR. ANTHONY: Yes, I did.19

CHAIRPERSON GRIFFIS: Oh, okay. So, the20

question is --21

MR. NETTLER: So, you don't -- you don't22

understand that there's going to be any loudspeakers23

used on the -- on the site?24

MR. ANTHONY: What I know is that in the25
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day-to-day operation of the school in the, you know,1

use of the playground that they don't used amplified2

sound. That's not part of the program. That's not3

part of what they're proposing to do.4

MR. NETTLER: Okay. When you -- when you5

were asked to design the new facilities, were you6

asked to design them for those facilities so that they7

could be utilized for what purposes?8

MR. ANTHONY: We were asked to find the9

space for an indoor play space, motor space, classroom10

space, conference space.11

MR. NETTLER: Conference space for who?12

MR. ANTHONY: Teachers, parent teachers.13

MR. NETTLER: Teachers for this school or14

teachers for other schools as well?15

MR. ANTHONY: Teachers for this school to16

meet with parents. Teachers to meet with each other.17

To meet with administrative people.18

MR. NETTLER: Teachers from other schools?19

Is that also included? Were you also given those20

directions?21

MR. ANTHONY: That actually was not given22

to me. That may happen, but I'm not aware of it.23

MR. NETTLER: Are you aware of plans to24

use the facilities for teacher training programs for25
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other schools?1

MR. ANTHONY: I'm not. It doesn't really2

impact the architectural aspect of the design. There3

may be teachers that come in, but I'm -- that's not my4

area of expertise.5

MR. NETTLER: Well, on what basis do you6

say that there may be teachers that come in?7

MR. ANTHONY: Well, I know that this is a8

renown institution with exemplary preschool program9

and I know that sometimes their program is used by10

other schools. I don't know whether that involves11

them going to those schools to provide training or12

whether that means people coming to the school to get13

training.14

MR. NETTLER: Okay. What are -- what are15

the exterior dimensions of the addition relative to16

the existing building?17

MR. ANTHONY: I -- I can't say I can18

recite them off the top of my head, but I think as a19

-- as a guideline essentially the dimensions are in20

line with the footprint of the size of the existing21

construction.22

MR. NETTLER: Do you know what this23

comparative size is then? What that size is? Is that24

a -- then you're essentially doubling the size on the25
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lot? Is that what you're testifying?1

MR. ANTHONY: I don't know that I'm2

doubling the size. If you look at that diagram that,3

you know, yellow versus red, that's -- that's not a4

doubling of the footprint certainly.5

MR. NETTLER: Okay. But, that yellow6

doesn't include the portion that's being constructed7

at least from the Highland Place underground, but8

that's visible from the -- from Ordway. Is that9

right?10

MR. ANTHONY: Right. It would be the11

zoning space.12

MR. NETTLER: The zoning space as distinct13

from the total space that's being constructed?14

MR. ANTHONY: Right.15

MR. NETTLER: Okay. Do you know how much16

of the -- of the total space that's being constructed17

how much of the square footage is used for classroom18

and how much is non-classroom space?19

MR. ANTHONY: I don't know those numbers20

off the top of my head.21

MR. NETTLER: Do you have something that22

could refresh your recollection?23

MR. ANTHONY: Well, I was just given24

something. Let me see if -- this does not break it25
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down on the basis of use. So, I don't -- I don't have1

those numbers.2

CHAIRPERSON GRIFFIS: And how does that3

factor in, Mr. Nettler, to what we need to see?4

MR. NETTLER: Well, I'm trying to5

understand better the program since -- which -- to6

enable us to address what the impact is of the --7

what's being constructed here on the zone plan and the8

neighborhood and since that understanding has not been9

one that's been easy to acquire from a review of the10

plans before or from testimony given in other11

occasions, this seems to be the only occasion to be12

able to understand what exactly that program is.13

CHAIRPERSON GRIFFIS: Okay. And it's14

going to be based on the square footage as a15

percentage of the total?16

MR. NETTLER: Well, we're talking here17

about a variety of different variances that are18

necessary and in terms of understanding exactly what's19

being built on the site and how it impacts that20

neighborhood because of the size of that construction.21

This is a nonresidential construction. I think it's22

important to understand what that impact is on that --23

on this residential neighborhood.24

CHAIRPERSON GRIFFIS: Good.25
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MS. DWYER: Mr. Chairman, we'd be happy to1

provide information for the record if I could just2

understand what kind of information he's looking for.3

A comparison of the space devoted to program such as4

classroom versus what other activity?5

MR. NETTLER: Well, that's what I've6

asked. You've -- you've identified a number of7

activities that are going to be utilized here.8

MS. DWYER: Right. But, indoor -- indoor9

motor space for children, is that considered a program10

of the school or is that some other use? I'm just11

trying to understand how you're -- you're breaking12

down the program.13

MR. NETTLER: Well, I think in this14

context program and use are -- are -- mean the same.15

This is a use that's being made of the school of this16

additional space. I'm trying to understand how much17

of it is being -- exactly how much of it is being set18

aside for school use, for classroom use, and how much19

is --20

MS. DWYER: Then the answer is -- then the21

answer is 100 percent.22

MR. NETTLER: And how much of it is then23

being divided up between the -- an area where -- for24

motor skills and how much is being divided up for25
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conferences and how much is --1

MS. DWYER: And -- and then -- and then I2

would question the relevance between breaking it down3

between motor skills -- we talk about motor skills,4

classrooms. You want us to identify hallways.5

MR. NETTLER: Well, because it ultimately6

has a bearing on what seems to be an encroachment7

issue from the community side about constructing space8

that may be ultimately convertible for -- or utilized9

for more than the number of -- of -- of children that10

are being -- that this space is being used for.11

Particularly when you were given the fact that the12

number of people that they're willing to condition on13

for purposes of any one given time is at least14

according to their testimony the exact same number of15

people that they were willing to condition themselves16

on five years ago when there's no new construction.17

MS. DWYER: I would object. That's --18

that's legal argument. It's your position that the19

120 C of O means 120 enrollment.20

CHAIRPERSON GRIFFIS: Okay.21

MS. DWYER: But, not -- not in cross22

examination of this witness and what this witness has23

said is that 100 percent of the program that he has24

designed is -- is for school use and you can dispute25
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in your testimony.1

MR. NETTLER: No, I don't understand why2

you're afraid to tell the Board what's being used.3

MR. ANTHONY: I don't have the numbers.4

CHAIRPERSON GRIFFIS: Actually, let's --5

let's keep it to cross examination and questions and I6

think the -- the question Mr. Nettler's trying to7

figure out -- I think the easiest way to have this8

documented is just to give the square footage of9

classrooms and the total square footage and one can10

subtract out the rest whether it be circulation,11

storage or other uses that are labeled on the plans.12

Does that make sense to you --13

MS. DWYER: We'll be happy to -- we'll be14

happy to provide that breakdown of the areas.15

CHAIRPERSON GRIFFIS: Would that -- would16

that give the information you're looking for?17

MR. NETTLER: Yes, it would assist. Would18

it be possible to provide that during these19

proceedings so we can at least address them to see20

whether those are --21

CHAIRPERSON GRIFFIS: You mean tonight or22

during these proceedings?23

MR. NETTLER: Well, since I don't expect24

given --25
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CHAIRPERSON GRIFFIS: Right.1

MR. NETTLER: -- the time that this is2

going to end tonight.3

CHAIRPERSON GRIFFIS: We'll make a note of4

it and we'll see. I -- I don't -- I'd rather have it5

exact rather than going through so much cross6

examination to it's preciseness. So, I think we would7

take that as a submission and not something just8

calculated immediately right now.9

MR. NETTLER: And I would reserve the10

right if they're submitted between now and the next11

hearing to bring the architect back so we can ask him12

questions about --13

CHAIRPERSON GRIFFIS: Indeed. It -- it14

would be new information.15

MR. NETTLER: How high are the walls of16

the new building measured from the Ordway Street17

level?18

MR. ANTHONY: I don't know exactly and19

they also vary because there's -- if you look at the20

elevation --21

CHAIRPERSON GRIFFIS: Ordway Street22

elevation.23

MR. ANTHONY: -- you can see that there is24

a -- the wall that's between the playhouse and the25
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main part of the carriage house is one height and then1

the other wall's another height and then there's a2

sloping roof that goes back which --3

MR. NETTLER: Okay. Why don't you give me4

those -- why don't you give me those different5

heights? What are they?6

MR. ANTHONY: I don't have them off the7

top of my head. We could probably --8

MR. NETTLER: Do you have anything in your9

plans that would assist you in giving that answer to10

that question?11

MR. ANTHONY: Actually, I know at some12

point we gave you and your group those dimensions on a13

drawing. I can't say that I have it with me, but I14

know that we did provide those to you at one point in15

time.16

MR. NETTLER: Was that the only copy?17

MR. ANTHONY: All I'm saying is I didn't18

bring it with me today.19

MR. NETTLER: Okay. Are you going to try20

and provide those at the same time you provide the21

other information?22

MS. DWYER: We'd be happy to provide that23

for the record.24

MR. NETTLER: Thank you.25
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CHAIRPERSON GRIFFIS: And let me1

understand. You're asking for the height of what is2

the wall from Ordway up to the existing -- I'll call3

it the existing grade on the site?4

MR. NETTLER: No, from the --5

CHAIRPERSON GRIFFIS: So, it's --6

MR. NETTLER: -- the height of the new7

building measured from Ordway. As he's testified,8

there is -- that building on that side is visible. Is9

not below grade. Is visible from Ordway and I'm10

asking him what the height of it is from Ordway up to11

the top of that building.12

MR. ANTHONY: The only other thing I can13

add is that the drawings that we have here are to14

scale and -- or relative to scale when we -- you know,15

there's graphic scales on our drawings I think that --16

MR. NETTLER: I don't carry with me a17

ruler to do anything with that, but -- do you -- do18

you know whether they're more than 60 feet?19

MR. ANTHONY: They're less than 60 feet.20

MR. NETTLER: Less than 60 feet.21

CHAIRPERSON GRIFFIS: To what the top of22

the roof?23

MR. NETTLER: From the street.24

MR. ANTHONY: From anywhere, it's less25
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than 60 feet.1

MR. NETTLER: Do you know how deep an2

excavation that you're going to have to do into the3

hillside to -- to build the new structures?4

MR. ANTHONY: Well, that also varies5

because it slopes, you know, from Ordway up to a crown6

in the middle of the site. So, it would be a7

triangular section that we'd be removing.8

What would be the deepest point? I would9

say approximately 13 feet.10

MR. NETTLER: Okay. Do you know how many11

trees are located in the point where you're -- in the12

portions where you're going to be excavating?13

MR. ANTHONY: There's not that many. We14

did have a drawing which I don't know if we still --15

MS. DWYER: No.16

MR. ANTHONY: We don't have it?17

MS. DWYER: We can -- we can provide.18

MR. ANTHONY: We had a drawing that was --19

showed tree locations and the trees that we proposed20

to removed. I don't have that with me today.21

MR. NETTLER: But, that can be provided as22

well?23

MR. ANTHONY: That could be provided.24

MS. DWYER: Be happy to provide that.25
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CHAIRPERSON GRIFFIS: The tree removal?1

So, the trees that will be removed for -- to2

accommodate the proposed --3

MR. NETTLER: Correct. One of the issues4

raised -- one of the additional issues that has been5

raised here is that the -- one of the -- one of the6

problems in complying with the zoning regulations7

because of how it would affect the landscape and I8

think it's necessary to understand how the present9

proposal will affect the landscape to understand10

whether there's any degradation in between the two11

that would -- one would -- one that would involve a12

compliance with the zoning regulations and one that13

wouldn't --14

CHAIRPERSON GRIFFIS: Okay. What -- what15

I don't want to do is get this Board involved in -- in16

construction issues and how -- the treatment and such.17

What I want is before, after and then we'll go from18

there.19

It doesn't matter to me how deep they20

excavate. It matters to me what the end product is21

and how many trees you can accommodate or not22

accommodate, move, not move and I think we'll leave it23

at that.24

MS. DWYER: Right. Mr. Chairman, we'll --25
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we'll file a drawing which definitely shows how the1

design is intended to have minimal impact on the2

trees. It'll show before and after.3

CHAIRPERSON GRIFFIS: Right.4

MS. DWYER: And the trees that would --5

but, we're not going to get into grading and -- and6

depth of -- of construction or excavation.7

CHAIRPERSON GRIFFIS: Good. Now, my other8

concern of that is as you've indicated, you have to9

submit a landscape plan to Historic Preservation which10

they will review and do whatever they do.11

MS. DWYER: That is correct.12

CHAIRPERSON GRIFFIS: Now, the issue is13

what we got in terms of a tree plan. I again don't14

want to spend everybody's time going through what the15

differences are, are there changes, are the changes16

needed. So, what I want to do is insure that, in17

fact, what you're -- what you will submit to us is18

what you're realistically proposing to pursue and then19

we'll deal it if it -- it slightly changes in the20

future. Am I clear on that?21

MS. DWYER: Right. We are not filing a22

landscape plan. What we are filing is a before and23

after plan that shows the trees that would have to be24

removed in light of the --25
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CHAIRPERSON GRIFFIS: To us?1

MS. DWYER: -- construction. Right. And2

then later when we go back to HPRB, we have to show a3

much more detailed landscape plan that shows planning4

of trees and flowers and other things. But, this is5

just to show you before and after the -- the minimal6

number of trees that would have to be removed by7

virtue of the new construction.8

MR. NETTLER: I should put out that in the9

Glenbrooke Road case that Ms. Dwyer referenced before,10

the issue of -- of the impact on landscape and the11

landscape plan was one that the Board believed was12

appropriate for consideration when addressing both the13

special exception relief and area variance relief.14

CHAIRPERSON GRIFFIS: I don't disagree15

with you by any stretch of the imagination. In fact,16

I've sat on several cases of which we laboriously went17

through and counted trees, hundreds of them and shrubs18

because it was such an important aspect to it. I --19

at this point, I don't -- I -- I am not elevated to20

the level of concern with this site, but my -- my21

point was more procedural. I don't want to get caught22

back and forth with plans going around. I want it to23

be fairly definitive of what we need to look at and24

what we'll see. So, there's no -- there's no question25
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and argument.1

MS. DWYER: Right. And if I could just2

point out, Mr. Chairman, the Glenbrooke Road case was3

the campus plan case where a landscape plan is a4

required element of the campus plan. That's not a5

requirement here. What we have to address is that the6

outdoor play area and the new buildings are7

sufficiently set back and screened.8

CHAIRPERSON GRIFFIS: I understand that.9

MS. DWYER: And we've done that.10

CHAIRPERSON GRIFFIS: But, I'll give you a11

case then. It was Washington Home of which it was set12

on what was described as a very -- I don't know. What13

was it described as, but it -- it's a beautiful site14

and clearly the -- and all that created it's own15

peace. We went through numerous times going and16

looking at the landscape plans there. So, it's not17

out of our jurisdiction to do.18

All right. I think I've made that totally19

confusing, but I hope you understand what I'm looking20

for.21

MS. DWYER: Yes, we do.22

CHAIRPERSON GRIFFIS: Okay.23

MR. NETTLER: Now, given the excavation24

that you're going to be undertaking, have you25
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developed plans already to deal with the runoff and1

for delivery of materials, removal of --2

MR. ANTHONY: We have not developed3

construction plans.4

MR. NETTLER: You commented upon that as a5

consequence -- or you testified that as a consequence6

of the Historic Preservation Review Board review that7

an aspect of the building -- the new building that was8

being constructed before the playhouse and the9

carriage house that a connection between them was10

eliminated. Could you just show us where that11

connection is that was -- where that connection's been12

eliminated?13

CHAIRPERSON GRIFFIS: That was the14

aboveground connection?15

MR. ANTHONY: Yes. Yes.16

CHAIRPERSON GRIFFIS: Okay.17

MR. ANTHONY: In plan, there was a18

connection between these two buildings right there.19

CHAIRPERSON GRIFFIS: There was a covered20

area?21

MR. ANTHONY: Yes.22

MR. NETTLER: Okay. But, the buildings23

that as I understand it are still connected24

underground. Is that correct?25
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MR. ANTHONY: They are not connected1

underground.2

MR. NETTLER: Okay. Where's the3

disconnect between them underground?4

MR. ANTHONY: The -- no, you'd have to see5

the lower plan, but that dotted line represents the6

outline of the lower plan of the building.7

MR. NETTLER: Okay. So, this line that8

doesn't have any color to it that seems pretty9

transparent this is -- this is building space10

underground. Is that right?11

MR. ANTHONY: Correct.12

MR. NETTLER: And --13

MR. ANTHONY: Which is shown in another14

plan if you'd like to see that plan.15

MR. NETTLER: Well, let's just stick with16

this for a moment. This is page five which is17

proposed ground level plan. This wall -- lower it a18

little bit. This -- this portion of the plan that I19

have my finger on which is next to the staircase20

classroom six that's not in red. Is that still in the21

plan?22

MR. ANTHONY: The existing playhouse is23

still in the plan. Yes.24

MR. NETTLER: No, this wall here that's25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

159

noted on the --1

MR. ANTHONY: That's --2

MR. NETTLER: Well, let's use this. So,3

there is an existing connection between them. That's4

this wall. Is that correct? This is on page four of5

the submissions to the Board of Zoning Adjustment of6

the -- your plans. There is still a connection. Is7

that correct?8

MR. ANTHONY: There is a piece of the wall9

that intersects the foundation of the playhouse.10

That's correct.11

MR. NETTLER: And that's underground or is12

that aboveground?13

MR. ANTHONY: It's mostly -- below ground,14

but again it's a sloping site. So, as it goes across15

the page, it becomes more out of the ground, but it --16

MR. NETTLER: But, at the point where it17

connects to the existing building, is it --18

MR. ANTHONY: It's underground.19

MR. NETTLER: It's underground from both20

Ordway and Highland?21

MR. ANTHONY: It's underground to the22

extent that it has earth on top of it.23

MR. NETTLER: From Ordway, is it24

underground?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

160

MR. ANTHONY: If you look at it in1

elevation from Ordway, there is a small piece of the2

wall that sticks out of the ground.3

MR. NETTLER: Okay.4

MR. ANTHONY: That's correct.5

MR. NETTLER: So, from Ordway --6

MR. ANTHONY: As shown in the elevations.7

MR. NETTLER: Okay. So, from Ordway, it's8

connected?9

MR. ANTHONY: Correct.10

MR. NETTLER: Okay.11

MS. DWYER: Mr. Chairman, can I just ask a12

clarification question of Mr. Anthony or Mr. Nettler?13

When you say connected, do you mean touching or do14

you mean communication between the two buildings?15

MR. NETTLER: Well, isn't that appropriate16

for her redirect.17

CHAIRPERSON GRIFFIS: I agree.18

MS. DWYER: Well, when you ask the19

question as to whether they're connected, were you20

talking about communication between the two buildings21

or just the --22

MR. NETTLER: I'm not the one testifying23

here. If I --24

MS. DWYER: You're the one asking the25
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question though.1

CHAIRPERSON GRIFFIS: Ms. Dwyer, why don't2

you redirect your witness and -- and have him answer3

it how you would like --4

MR. NETTLER: When?5

CHAIRPERSON GRIFFIS: -- or -- or bring up6

that issue in terms of the difference and its7

importance in this proceeding.8

MR. NETTLER: In the maintenance building9

that's on the site, what's going to be -- do you know10

what's going to be -- that maintenance building's11

going to be used for?12

MR. ANTHONY: It's a -- used for storage13

and used for maintenance.14

MR. NETTLER: That's clear.15

MR. ANTHONY: So, the maintenance man has16

some of his tools in there. Things are stored.17

MR. NETTLER: Leaf blower. Is that a18

potential --19

MR. ANTHONY: I don't know if they have a20

leaf blower, but there might be equipment stored in21

there.22

MR. NETTLER: Other types of equipment.23

Okay.24

MR. ANTHONY: It's not for, you know, car25
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-- a garage that you would park a car in.1

MR. NETTLER: That would be called a2

driveway. Correct? A -- a garage.3

MR. ANTHONY: Correct.4

MR. NETTLER: What is the -- you have a --5

when you make reference to the additional sidewalks,6

is there any new driveways being provided?7

MR. ANTHONY: In the context of the three8

tandem parking spaces, there would be a driveway and9

drive surface for those three spaces.10

MR. NETTLER: Okay. And would you need a11

curb cut for that?12

MR. ANTHONY: There is an existing curb13

cut that to be honest I don't know if the width is the14

right width, but I think it's pretty close.15

CHAIRPERSON GRIFFIS: Where's the existing16

curb cut? Where you're proposing off of Highland?17

MR. ANTHONY: Yes.18

CHAIRPERSON GRIFFIS: Okay. So, it's19

where you're proposing to put the three spaces.20

MR. ANTHONY: Where we'd go straight in,21

there's a circular drive on the front of Highland22

here.23

CHAIRPERSON GRIFFIS: Oh, I see and so --24

MR. ANTHONY: And there's a curb cut.25
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CHAIRPERSON GRIFFIS: Right. Right.1

Right. Right.2

MR. ANTHONY: Yes.3

CHAIRPERSON GRIFFIS: Okay.4

MR. NETTLER: I have no other questions.5

CHAIRPERSON GRIFFIS: Thank you. Mr.6

Zaidain, did you have a question? You're okay. Very7

well. Ms. Dwyer, redirect.8

MS. DWYER: Are we done with cross --9

well, the -- the one question I wanted to Anthony --10

MR. NETTLER: Well, isn't there additional11

cross examination?12

MS. DWYER: Right.13

CHAIRPERSON GRIFFIS: There is, but if she14

redirects, I -- you might have cross on the redirect.15

So, I don't want people to shuffle around a lot.16

MR. NETTLER: Nice. Nice.17

MS. DWYER: Mr. Anthony, could you clarify18

for the record when you said that there was a19

connection between the new building and the playhouse20

from Ordway that was a portion of the wall that was21

visible? Is that connection communication between the22

two buildings or just a physical touching?23

MR. ANTHONY: It's a physical touching.24

The two buildings don't communicate.25
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MS. DWYER: All right. Thank you.1

MR. NETTLER: And does -- does that2

physical touching -- what purpose does the physical3

touching serve?4

MR. ANTHONY: There's the structural5

aspect to it and a visual aesthetic aspect to it.6

CHAIRPERSON GRIFFIS: Anything further?7

MS. DWYER: Nothing further.8

CHAIRPERSON GRIFFIS: All set. Excellent.9

MR. NETTLER: For now.10

CHAIRPERSON GRIFFIS: Okay. Let's move on11

to the ANC and -- Mr. Anthony. No. Not -- indicated12

it's not. Then we have Neely Badami. Excellent.13

MS. BADAMI: Hi, Linda Badami for the14

record.15

In this drawing, you indicated that the16

properties on Highland and I think I'm quoting you17

"tend to be spaced out a little more." Is that true18

for my property and NCRC given Highland Place's other19

residences?20

MR. ANTHONY: The space between your21

property and NCRC is more typical and the space22

between you and next neighbor down is similar to23

NCRC's in its openness.24

MS. BADAMI: But, in the section of25
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Highland that we're talking about, it is typical? The1

spacing between my house and NCRC. Yes or no?2

CHAIRPERSON GRIFFIS: Let me interrupt.3

Just could you point out the properties you're looking4

for?5

MS. BADAMI: Sorry.6

CHAIRPERSON GRIFFIS: Very good.7

MS. BADAMI: This is -- this is my house.8

CHAIRPERSON GRIFFIS: Yes.9

MS. BADAMI: 3207 and this is NCRC.10

CHAIRPERSON GRIFFIS: Good. I know we11

knew that at one point.12

MS. BADAMI: Right.13

CHAIRPERSON GRIFFIS: But, it's often hard14

to keep --15

MS. BADAMI: You can't. Right.16

CHAIRPERSON GRIFFIS: -- all these17

together. Okay.18

MR. ANTHONY: The space between your19

property and NCRC is certainly narrower than typical20

on that section of Highland.21

MS. BADAMI: Great. Thank you. And22

regarding the wraparound addition to the back of the23

main house, the design extends past the footprint of24

my house and it would go to the second floor and have25
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a peaked roof on the west side. Isn't it true that1

that would block the view from my house?2

MR. ANTHONY: The -- well, it depends from3

where on your house, but the peaked roof is around to4

the west side. The existing porch has a flat room5

which is exactly the same height as what we're6

proposing. The new addition extends I don't remember7

exactly back, but --8

MS. BADAMI: But, wouldn't the elevator9

tower, the addition and the peaked roof block the view10

from my house?11

MR. ANTHONY: Well --12

MS. BADAMI: That's a yes or a no.13

MS. DWYER: Could you clarify the view14

from where to where?15

MS. BADAMI: From the back of my house16

that at one point did not have an addition.17

MS. DWYER: Looking across NCRC's18

property, your view across NCRC's property, would that19

be blocked in anyway by the addition? Is that the20

question?21

MS. BADAMI: The property and the22

neighborhood. Yes. The open green spaces it's called23

and the trees beyond. My -- and Ordway. All of it.24

Would it be blocked?25
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MR. ANTHONY: The extent -- the addition1

does go approximately 12 feet farther back from where2

that existing porch does at the same height. So, to3

that extent from whatever perspective, some of your4

view would change, would be blocked. That's correct.5

MS. BADAMI: And since this slope is down,6

the peaked room that is at the west side would7

visually block even more of my view. Right?8

MR. ANTHONY: Sloped down.9

MS. BADAMI: That's a yes or a no.10

MS. DWYER: Can you answer that, Mr.11

Anthony? Do you --12

MR. ANTHONY: In theory, yes, that's --13

MS. BADAMI: Okay. And if it blocks my14

view, would this wraparound addition, two stories plus15

a peaked roof, also block the light -- natural light16

of my -- the back of my house?17

MR. ANTHONY: Depends on I guess the18

direction of the sun, but a certain aspect of it19

proportionally would --20

MS. BADAMI: And since NCRC is in the west21

and the sun sets in the west, would it block the22

natural light to my house?23

MR. ANTHONY: Part of it.24

MS. BADAMI: Okay. Are you aware of how25
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many mature trees NCRC cut in 1994 without permission?1

MR. ANTHONY: I have no knowledge of that.2

MS. BADAMI: Okay. And you said you don't3

know how many trees would need to be cut down for this4

construction?5

MR. ANTHONY: We have done some work in6

that regard, but I did not bring that information with7

me today.8

MS. BADAMI: Okay. How many trees would9

need to be cut or damaged to make room for the parking10

spaces that you propose between my house and NCRC?11

MR. ANTHONY: Zero.12

MS. BADAMI: Okay. When you use the13

statistic of 80 percent green and open space, are you14

including the sidewalks and mulch?15

MR. ANTHONY: It's -- yes, it's not built16

upon space. That's correct.17

MS. BADAMI: Okay. Thank you.18

COMMISSIONER HOOD: Mr. Chairman.19

CHAIRPERSON GRIFFIS: Yes, Mr. --20

COMMISSIONER HOOD: I -- I would love to21

see a rendering and I'm looking through what was22

supplied to us of what is being proposed in the view23

from Ms. Badami's who's right next door, her -- her24

house. If we don't have that, which I'm unable to25
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locate, I would see that before we make a final1

decision.2

MR. ANTHONY: We have a drawing of that3

side.4

COMMISSIONER HOOD: Could you tell me5

which one it is?6

CHAIRPERSON GRIFFIS: Was that submitted?7

MS. DWYER: We did submit it.8

MR. ANTHONY: I thought it was.9

CHAIRPERSON GRIFFIS: Does it show view10

lines? Is it a diagram or is it an elevation?11

MR. ANTHONY: It's an elevation.12

CHAIRPERSON GRIFFIS: So, it's the13

elevation from the Ordway. Is that correct?14

MR. ANTHONY: No, it's the elevation15

from --16

CHAIRPERSON GRIFFIS: Oh, the side17

elevation. I -- I don't think so.18

COMMISSIONER HOOD: Yes.19

MR. ANTHONY: I can't read that.20

CHAIRPERSON GRIFFIS: I don't think it's21

going to show --22

MR. ANTHONY: It's in here. Can I show it23

to him? Okay. I'll read the page. Looks like it's24

been cropped.25
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MS. DWYER: It's on page 16 of the plans.1

There's a rendering that Mr. Anthony's showing you.2

CHAIRPERSON GRIFFIS: Okay. And that's3

what I thought. It's the east elevation which is the4

NCRC east and it's the -- the rendered elevation.5

That's not what Mr. Hood's looking for.6

COMMISSIONER HOOD: No, that's --7

CHAIRPERSON GRIFFIS: What he's looking8

for is actual view lines as if taken from the adjacent9

property and what would be seeing or obstructed. I --10

I think that's more of a diagram form that may well be11

represented in section or elevation and actually, it's12

probably taken better with the -- the way it's13

developed -- well, I'm not sure --14

MEMBER ETHERLY: And, Mr. Chair, just --15

just to help clarify. Ms. Badami, could you step back16

up to the mike very briefly? We have one of the17

pictures that was submitted by the Applicant in the18

plans.19

CHAIRPERSON GRIFFIS: Okay. Yes, I see20

the point.21

MEMBER ETHERLY: We may -- we may get to22

that.23

Ms. Badami, you may not be able to see it24

from the dais here, but is that representation your25
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residence there?1

MS. BADAMI: Yes.2

MEMBER ETHERLY: Okay.3

CHAIRPERSON GRIFFIS: What are pointing4

to, Mr. Etherly?5

MEMBER ETHERLY: Thank you very much.6

For -- for benefit of the record, I'm looking at the7

NCRC plan submissions and it appears to be -- the page8

number is cut off. It appears to be page ten, the9

upper-left corner picture entitle "Neighbors North10

Side 3207 Highland Place." That was identified by Ms.11

Badami as being a picture of the rear of her12

residence.13

COMMISSIONER HOOD: While I appreciate14

that, Mr. Chair, I still am asking for the view. I15

don't -- I don't think that satisfies me -- satisfies16

my request.17

MEMBER ZAIDAIN: Yes, one -- one thing18

that may be helpful is --19

MS. BADAMI: Also, yes, it doesn't show20

the entirety of my house.21

MEMBER ZAIDAIN: Well, did you -- you22

didn't happen to submit photos did you from your house23

looking at --24

MS. BADAMI: No, but during my testimony,25
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I will show some more.1

MEMBER ZAIDAIN: Okay.2

COMMISSIONER HOOD: Oh. Okay.3

CHAIRPERSON GRIFFIS: So, you have more --4

MEMBER ZAIDAIN: She has photos.5

CHAIRPERSON GRIFFIS: -- of your view from6

your property?7

MS. BADAMI: Yes.8

CHAIRPERSON GRIFFIS: Okay. Yes, that9

satisfies. All right.10

MS. BADAMI: But, I -- I still haven't11

seen --12

MEMBER ZAIDAIN: Mr. Hood, does that help?13

COMMISSIONER HOOD: I'm not sure.14

MS. BADAMI: -- anything from --15

CHAIRPERSON GRIFFIS: Well, we're going to16

see those first before we act of course.17

MS. BADAMI: -- NCRC.18

COMMISSIONER HOOD: Yes. Yes, I think19

that will be good, but hopefully that will show me20

also what's proposed. I -- I just need to see what --21

what's proposed from your house. I'm sure you don't22

have that. You just have a view from your house, but23

not actually what's physically proposed.24

MS. BADAMI: Right. And that's --25
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COMMISSIONER HOOD: That's the problem.1

MS. BADAMI: -- and I -- I believe that it2

will greatly intrude upon my light and view and I only3

have my pictures to see and looking at the blueprints4

and no, I don't have what NCRC proposes to do as --5

COMMISSIONER HOOD: And that's -- that's6

what I'm looking for.7

MS. BADAMI: -- as a document.8

MS. DWYER: Mr. Hood, we'd be happy to9

provide something for the record.10

COMMISSIONER HOOD: Okay. Great.11

MS. DWYER: We can do that.12

CHAIRPERSON GRIFFIS: Wait a minute. You13

just said you don't have documents of what's proposed?14

MS. BADAMI: No, of the amount of light.15

I don't have the cross section that you're looking for16

either.17

CHAIRPERSON GRIFFIS: Oh, right.18

MS. BADAMI: I mean I can look at the19

blueprints and visualize it.20

CHAIRPERSON GRIFFIS: Okay.21

MS. BADAMI: And that's why I'm -- I'm --22

CHAIRPERSON GRIFFIS: I understand.23

MS. BADAMI: -- arguing that it does --24

CHAIRPERSON GRIFFIS: Okay. And --25
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MS. BADAMI: -- have adverse impact.1

CHAIRPERSON GRIFFIS: -- I guess before we2

get too far down, there is a difference between3

blockage of light and air and the amount and being4

able to see something from one's -- just to put it a5

little bit into scale on context, I think what we will6

be able to do is access whether there is a great7

blockage of natural light and air to the surrounding8

properties. Yours being I think the most critical of9

this scene and we're hopefully going to see that with10

your photographs and if not, we will ask for a11

document that -- that diagrams it from -- from the12

architect.13

Do you have a site plan of the proposed14

work on NCRC that shows your building and its location15

in relation?16

MS. BADAMI: I don't have anything that17

you don't have and I have less than you have. I have18

a plat of my drawing. I mean of my property and I19

have drawings that are not with measurements that I --20

I only have -- I could only do them to scale. They21

don't provide measurements.22

CHAIRPERSON GRIFFIS: Of NCRC?23

MS. BADAMI: Right.24

CHAIRPERSON GRIFFIS: I see. Right.25
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Okay.1

MS. BADAMI: And they're not a full --2

they don't give all -- all dimensions.3

CHAIRPERSON GRIFFIS: Right.4

MEMBER ZAIDAIN: Just to make sure I5

understand. Did -- this is -- this is your house here6

with the white addition? Is that -- is that what you7

were pointing to earlier?8

MS. BADAMI: That is part of it, yes.9

CHAIRPERSON GRIFFIS: That's the10

photograph from page ten, Mr. Zaidain?11

MEMBER ZAIDAIN: Right. Yes, I'm just12

trying to get some perspective because it says north13

side and if I remember what you said --14

MS. BADAMI: Yes, the rear of the house is15

the north and the --16

MEMBER ZAIDAIN: Okay.17

MS. BADAMI: -- skinnier white side is the18

west.19

COMMISSIONER HOOD: Mr. Chairman, Ms.20

Dwyer has said they would give us that. I don't21

believe the young lady, Ms. Badami, has it. So, I'm22

still going to be looking for that.23

MS. BADAMI: Thank you.24

MS. MACWOOD: Mr. Chair, can I change my25
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mind and ask a question?1

CHAIRPERSON GRIFFIS: The ANC has2

reconsidered.3

MS. MACWOOD: I have.4

CHAIRPERSON GRIFFIS: Okay.5

MS. MACWOOD: Very quick though because I6

know you've been sitting here a long time.7

I'm Nancy MacWood from ANC-3C. Hello, Mr.8

Anthony.9

MR. ANTHONY: Yes.10

MS. MACWOOD: Could you just for11

clarification, and we'll need a drawing here, tell me12

how many stories the main house is if you were looking13

at it -- actually I want to ask you from two14

perspectives. If you were looking at it from the15

west, from the Beckner's side of the property, can you16

tell me how -- do we -- do we have that elevation?17

MR. ANTHONY: Yes.18

MS. MACWOOD: Can we look at it?19

MR. ANTHONY: The west elevation.20

MS. MACWOOD: And then I wanted to ask you21

just in case it requires another board from the Ordway22

Street side. So, I guess that would be from the --23

the north --24

MR. ANTHONY: Okay.25
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MS. MACWOOD: -- elevation.1

MR. ANTHONY: Okay. This is the west2

elevation first and so, you can see in this drawing3

that essentially this is the first floor, second4

floor, third floor. There's a lower level here that5

slopes from the front of the site down to the back.6

MS. MACWOOD: And -- and what do we --7

what do we have here?8

MR. ANTHONY: Those are windows into the9

lower level.10

MS. MACWOOD: Do you know what the height11

is here?12

MR. ANTHONY: You know, I don't know13

exactly what the height is. I'm guess it's eight or14

nine feet.15

MS. MACWOOD: So, to me as a non-16

architect, I would count this one, two, three, four.17

But, that's not the case.18

MR. ANTHONY: Well, Zoning has prescribed19

definitions of stories and -- and such and technically20

I -- I believe this is a cellar.21

MS. MACWOOD: Okay. So, you're counting22

it from this elevation not from this elevation?23

MR. ANTHONY: Yes.24

MS. MACWOOD: I see. Okay. Could I see25
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the --1

MS. DWYER: Do you want to see the other2

one from the board? The main house or --3

MS. MACWOOD: Just the main house.4

MS. DWYER: Oh, okay.5

MS. MACWOOD: Okay. And this is from6

Ordway Street. Right?7

MR. ANTHONY: Well, this is from the north8

side of the property.9

MS. MACWOOD: Right.10

MR. ANTHONY: Yes.11

MS. MACWOOD: Which would be the --12

MS. BAILEY: Ms. MacWood, we're not able13

to pick you up, ma'am. So, you need to -- exactly.14

MS. MACWOOD: I'm sorry. I was just15

asking if this was the elevation from the north which16

would be the Ordway Street side and how -- how many17

stories then are here?18

MR. ANTHONY: Well, again, this is the19

lower level. This is the first floor. If you20

remember back to the front, second floor, third floor21

is up there.22

MS. MACWOOD: Okay. So, to me as the non-23

architect here, this is not a story apparently.24

MR. ANTHONY: Well --25
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MS. MACWOOD: So, it's not one, two,1

three, four. It's -- we don't count this -- this part2

of the elevation?3

MR. ANTHONY: You could say that this is,4

you know, a two-level addition to the rear without5

getting into the definition of a story. I think6

that's -- if that's your question.7

MS. MACWOOD: All right. That's8

sufficient I think. Thank you very much.9

MR. NETTLER: In light of that question10

and answer, could I just ask the witness one question?11

CHAIRPERSON GRIFFIS: At the end.12

MR. NETTLER: All right.13

CHAIRPERSON GRIFFIS: Next.14

MR. BECKNER: Bruce Beckner again. Mr.15

Anthony, I want to -- oh, sorry. Bruce Beckner again.16

Mr. Anthony, I want to first talk with you about your17

experience at the HPRB and your argument that it was18

historic preservation reasons that required the19

separation of the buildings.20

First off, is the playhouse a principal21

building on the lot?22

MR. ANTHONY: It's my understanding that's23

an accessory building.24

MR. BECKNER: Okay. So, it's not a25
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principal building in the lot?1

MR. ANTHONY: Correct.2

MR. BECKNER: And as far as you know, the3

school doesn't have a separate certificate of4

occupancy for the playhouse?5

MR. ANTHONY: I don't believe so. No.6

MR. BECKNER: Okay. Now, Mr. Chairman, I7

apologize for not having multiple copies of this that8

I'm going to show the witness. It's a -- but, I'll9

take care of that in a submission if I might.10

CHAIRPERSON GRIFFIS: What is it?11

MR. BECKNER: It's a -- well, let him --12

let -- let him identify it. It's a -- Mr. Anthony, I13

want to give you a copy of something labeled NCRC14

preliminary plans January 2002 submitted by Charles15

Anthony Architects and just ask you first is that16

something that you office prepared?17

MR. ANTHONY: We actually did not prepare18

this document. We contributed some of our renders to19

it. But, this was not prepared by my office.20

MR. BECKNER: Do these renderings here21

describe or depict the initial submission that you22

made to HPRB for this project in terms of the23

building?24

MR. ANTHONY: No, this was an earlier25
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version. In fact, this was the -- and by the date,1

this was the version that was originally presented to2

the community as I recall in February of 2002.3

MR. BECKNER: Was this version ever4

discussed with HPRB staff?5

MR. ANTHONY: Yes, it was.6

MR. BECKNER: Okay. I want you to look at7

page two here. I'm going to -- I'm going to hold this8

up.9

MS. DWYER: Mr. Chairman, I question the10

relevance of this. The witness has already said that11

he did not prepare these drawings. This is outside12

the scope of his direct testimony.13

CHAIRPERSON GRIFFIS: I can't judge the14

relevance. I don't know what they're looking at. No,15

you can't give that to me. If it's submitted in, I'm16

going to need copies. I'm having difficulty with17

this.18

Mr. Anthony, do you want to describe what19

you're looking at so I have a base understanding of20

what's going on?21

MR. ANTHONY: It's -- it's a package of22

materials that has some renderings and --23

CHAIRPERSON GRIFFIS: What was it used24

for?25
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MR. ANTHONY: I don't know actually.1

CHAIRPERSON GRIFFIS: Okay. Mr. Beckner,2

what's the reason that you want Mr. Anthony to address3

this?4

MR. BECKNER: Well, what I'm trying to do5

Mr. Chairman is to see if the picture here which he6

testified he contributed renderings --7

CHAIRPERSON GRIFFIS: Okay.8

MR. BECKNER: -- whether or not the9

picture here is a depiction of the initial version.10

CHAIRPERSON GRIFFIS: What's the point11

though?12

MR. BECKNER: The point is -- is I'm13

trying to demonstrate whether or not there are any14

changes mandated by HPRB which he says now entitle him15

to an area exception in terms of the -- in terms of16

the joining of the two buildings.17

MS. DWYER: Well, I think Mr. Beckner can18

ask Mr. Anthony questions about the evolution of the19

plans as he met with HPRB staff and went through that20

process.21

CHAIRPERSON GRIFFIS: Right. I think it's22

going to be hard to tie that which I'm not really sure23

what it is to whether HPRB took it out of that or24

there's some succession. I -- I would -- I would25
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proceed and ask direct and have him answer direct.1

He's -- he's under oath. He's an expert witness. I2

would assume he's not going to lie to you.3

MR. BECKNER: Fine. Mr. Anthony, this4

drawing that -- that we're looking at here includes a5

covered walkway between the playhouse and the proposed6

new carriage house. Was that a plan that you7

discussed with HPRB staff?8

MR. ANTHONY: Yes, it is.9

MR. BECKNER: Okay. And was -- was the10

covered walkway the thing that the neighbors said they11

objected to?12

MR. ANTHONY: That was one of the things.13

Yes.14

MR. BECKNER: Did the HPRB staff object to15

that?16

MR. ANTHONY: They did.17

MR. BECKNER: And then did you18

subsequently remove that walkway from your plans?19

MR. ANTHONY: Yes, I did.20

MR. BECKNER: Okay.21

CHAIRPERSON GRIFFIS: Wasn't that all22

direct testimony from him?23

MR. BECKNER: I want you to turn to page24

20 of the submission to the BZA.25
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CHAIRPERSON GRIFFIS: Whose submission to1

the BZA? The -- the drawings?2

MR. BECKNER: Yes.3

CHAIRPERSON GRIFFIS: Page 20 of the4

drawings?5

MR. BECKNER: Yes.6

CHAIRPERSON GRIFFIS: The Ordway7

elevation.8

MR. BECKNER: This is the Ordway9

elevation. Now, I notice here that there -- there10

continues to be a wall which -- which appears to run11

between the proposed new building and the playhouse.12

Is that correct?13

MR. ANTHONY: That's correct.14

MR. BECKNER: And in effect, that wall is15

-- is the wall of the one-story portion of your16

proposed new building. Isn't that correct?17

MR. ANTHONY: It's the wall that faces18

onto Ordway of the underground addition. That's19

correct.20

MR. BECKNER: Okay. And is that wall21

approximately ten feet above the existing ground22

elevation at -- at the corner of the two-story part of23

your new building?24

MR. ANTHONY: Approximately.25
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MR. BECKNER: Okay. Now, as a comparison,1

turning to page -- don't have the page numbers on2

these. I think this is page 21, Mr. Chairman, of the3

photographs. The photograph I'm referring the witness4

to is one that says playhouse/Ordway Street and I'll5

hold it up for you. The page numbers are obscure on6

this. So, I think it's page 21.7

CHAIRPERSON GRIFFIS: I don't -- it can't8

be 21.9

MEMBER ZAIDAIN: What's the title of the10

paragraph you're talking?11

MR. BECKNER: Playhouse/Ordway Street.12

CHAIRPERSON GRIFFIS: Is it --13

MR. BECKNER: Now, Mr. Anthony, looking at14

this photograph here that's labeled playhouse/Ordway15

Street, that -- that shows the existing improvements16

of the site. Is that correct on that area?17

MR. ANTHONY: It's a glare on there. Yes.18

MR. BECKNER: Okay.19

MR. ANTHONY: It's a fence there.20

MR. BECKNER: And the wall that you just21

described a minute ago is going to go in this location22

that we're looking at in this picture. Is that23

correct?24

MR. ANTHONY: It's correct.25
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CHAIRPERSON GRIFFIS: What's this1

location?2

MR. BECKNER: Playhouse/Ordway Street.3

CHAIRPERSON GRIFFIS: Okay.4

MR. BECKNER: The playhouse building is at5

the far left of the photograph. Correct?6

MR. ANTHONY: Correct.7

MR. BECKNER: All right. Now, the -- the8

-- the rear portion of the one story addition is going9

to be underground when the construction is complete.10

Is that correct?11

MR. ANTHONY: Yes.12

MR. BECKNER: But, that's going to be13

accomplished by putting dirt on top of the building.14

Isn't that right?15

MR. ANTHONY: And excavating into the side16

of the hill. Yes.17

MR. BECKNER: I want you to look at page18

25 of the submissions which is the proposed site plan19

and just -- just for the Board here, this distance20

between the carriage house and a dotted line which I21

think is ten feet, one inches.22

MR. ANTHONY: Yes.23

MR. BECKNER: Is that the property line of24

the -- of the neighboring house?25
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MR. ANTHONY: Correct.1

MR. BECKNER: Okay. And the -- the -- is2

the neighboring -- the -- the footprint of the3

neighboring house drawn in on this plan?4

MR. ANTHONY: Yes.5

MR. BECKNER: Okay.6

MR. ANTHONY: That's our approximation of7

it.8

MR. BECKNER: Okay. And just so the Board9

can see what that house looks like, is that the house10

at 3220 Ordway Street?11

MR. ANTHONY: Yes.12

MR. BECKNER: Which is -- which is shown13

in the photograph on page -- sorry. These page14

numbers are --15

CHAIRPERSON GRIFFIS: The next page from16

the photographs.17

MR. BECKNER: Yes, that -- it's the next18

page from the pages we're looking at.19

CHAIRPERSON GRIFFIS: Right.20

MR. BECKNER: All right. And this21

proposed carriage house is going to extend beyond the22

rear of the residence at 3220 Ordway. Isn't that23

right?24

MR. ANTHONY: Correct.25
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MR. BECKNER: That's what's shown on this1

drawing here and it's going to be the same height as2

the peak of the roof of the neighbor's house on 32203

Ordway Street approximate. Isn't that correct?4

MR. ANTHONY: I believe at the tallest5

point of the roof, they're approximately the same6

height.7

MR. BECKNER: Okay. And the -- and the8

mass of that building will extend backwards next to9

the 3220 Ordway Street backyard?10

MR. ANTHONY: Partially. That's correct.11

MR. BECKNER: Okay. And that is shown --12

and that -- and that -- and your proposed building is13

then to the east of 3220 Ordway Street. Is that14

right?15

MR. ANTHONY: Correct.16

MR. BECKNER: Okay. So, when the sun17

comes up in the east, the light that now falls on the18

backyard of 3220 Ordway Street will be blocked by the19

new building. Isn't that correct?20

MR. ANTHONY: Well, not totally. It's not21

correct. No. There still will be light shining into22

the back. There's extensive trees back there. So,23

you know, the trees probably block a lot more light24

than the -- than the building does.25
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MR. BECKNER: But, there -- there are no1

trees in the immediately area of where you're2

proposing to build a new carriage house. Are there?3

MR. ANTHONY: No, there aren't.4

MR. BECKNER: Okay. And so those are the5

trees that will blocking the light if the -- if they6

are to the east of Mr. Little's house at 3220 Ordway.7

Isn't that correct?8

MR. ANTHONY: Yes.9

MR. BECKNER: Okay. For the record, Mr.10

Chairman, the house at 3220 Ordway Street is owned by11

Mr. Henry Little who's one of the parties in this12

proceeding. Unfortunately, Mr. Little resides in San13

Francisco right now and can't be present all the time.14

But, I want you all to understand why I'm focusing on15

that particular house.16

Now, Mr. Anthony, the other thing that you17

said in your direct testimony was -- is that -- the18

site was -- I think you used the term adequately19

screened. Do you recall saying that?20

MR. ANTHONY: Yes.21

MR. BECKNER: Okay. What -- what's your22

definition of screening?23

MR. ANTHONY: Landscaped, trees, shrubs,24

fence.25
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MR. BECKNER: Okay. What screen is there1

if you know on the -- on the western boundary of the2

NCRC property that's between NCRC and -- and the house3

where I live at 3225 Highland?4

MR. ANTHONY: There's a -- there's5

shrubbery along there and extensive mature trees along6

there.7

MR. BECKNER: Let me show you a photograph8

here. You recognize that as the boundary between the9

NCRC property and my house at 3225 Highland Place?10

MR. ANTHONY: Yes, this is looking out11

towards Highland Place.12

MR. BECKNER: Okay. And does that13

photograph with the exception of the snow which is14

gone accurately depict what's there as far as you15

know?16

MR. ANTHONY: Well, it is the dead of17

winter and there's no leaves on the trees, but yes,18

that is a view looking out the fence along the19

property line towards Highland Place.20

MR. BECKNER: And let me show you another21

picture. Can you identify that as the boundary22

between NCRC and my property at 3225 Highland?23

MR. ANTHONY: Yes. Yes.24

MR. BECKNER: Okay. Is there any25
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shrubbery in there?1

MR. ANTHONY: There is a shrub right here2

and another shrub there and a shrub there.3

MR. BECKNER: Okay. And the -- the last4

two shrubs you identified belong to me. Don't they?5

On my side of the fence?6

MR. ANTHONY: Yes, they do.7

MR. BECKNER: Okay. And let me just show8

you a final photograph. Again, that's the same fence.9

You recognize that as the boundary between my10

property at 3225 Highland Place?11

MR. ANTHONY: Yes. Yes.12

MR. BECKNER: Okay. And you'll notice on13

the school side there is no shrubs of any kind. Are14

there?15

MR. ANTHONY: There is a shrub in this16

location.17

MR. BECKNER: Okay.18

MR. ANTHONY: And --19

MR. BECKNER: And that's it. Right?20

MR. ANTHONY: Well, there's a lot of21

mature trees as I testified to.22

MR. BECKNER: Okay. I want to show you a23

final photograph here and ask if you recognize this as24

the view from the Henry Little property looking25
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towards -- looking east towards NCRC?1

MR. ANTHONY: I can't say I've had this2

vantage point before, but yes, that is from the west3

side of the property.4

MR. BECKNER: And -- and the area that --5

that the picture shows is the area that where the6

proposed new building is going to be constructed.7

Isn't that correct?8

MR. ANTHONY: That's correct.9

MR. BECKNER: All right. So that this10

view in this last picture will be -- will be gone once11

the new building is built?12

MR. ANTHONY: Effectively, yes. I don't13

know exactly where this -- you know, the vantage point14

of this picture, but I'm going to assume that it's15

close to the backside of the existing house.16

MR. BECKNER: Okay. In fact, Mr. Anthony,17

there's no regular line of hedges or other plantings18

that separate the NCRC property from either Mr.19

Little's property or my property on the -- on the20

western boundary. Isn't that true?21

MR. ANTHONY: No, that's not true. There22

are significant trees along that border.23

MR. BECKNER: I didn't ask -- I asked24

about hedges.25
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MR. ANTHONY: Oh, hedges.1

CHAIRPERSON GRIFFIS: Why are we exploring2

so much the shrubbery and the growth around these3

properties?4

MR. BECKNER: Well, Mr. Anthony testified5

on direct that there was adequate screening and other6

than --7

CHAIRPERSON GRIFFIS: Okay.8

MR. BECKNER: -- a chain-link fence which9

is in the --10

CHAIRPERSON GRIFFIS: You made your point11

over and over again.12

MR. ANTHONY: Actually, what I'd like to13

clarify is what I testified to. Is that I didn't feel14

that it was a requirement of this BZA to impose a15

landscape plan, that we were going to go back to HPRB16

with a landscape plan that would certainly have input17

from the community as well.18

CHAIRPERSON GRIFFIS: Okay.19

MR. ANTHONY: And so, there are aspects of20

the landscape that we would improve upon.21

CHAIRPERSON GRIFFIS: And the landscape22

plans can reflect what you propose to be adequate23

screening. Is that correct?24

MR. ANTHONY: Correct.25
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CHAIRPERSON GRIFFIS: Okay. Now, when1

they talked about screen, the requirements for2

screening in -- in that section of design jurisdiction3

that this Board holds, it is our judgment that is4

taken into account and I think we're pretty savvy5

enough to look at these photographs and understand as6

problems are evidenced, how they might be remedied7

with screening. So, I don't think we need to pursue8

much longer.9

Let me give some direction though so that10

we don't run into this problem again, Mr. Beckner or11

anybody else during presentations.12

First of all, if you're going to bring13

evidence, you're going to need to make copies. You14

just submitted one copy. I have eight parties. I15

have five members up here and staff not to mention the16

fact that it's appropriate for us to see things when17

you're talking about them. Otherwise, I'm not sure18

what good it actually does.19

None of these are labeled. I'm not sure20

what your points were in looking at this stuff. So,21

in order just for further direction, it's obviously22

very helpful the presentation of -- of evidence to23

make your case and to make your points. That's the24

important piece to it.25
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So, without further delay, let's move on.1

MR. BECKNER: Mr. -- yes, Mr. Chairman, if2

I might respond. I -- I'm aware of those requirements3

and in our own case, we will bring the requisite4

number of copies.5

CHAIRPERSON GRIFFIS: Okay.6

MR. BECKNER: Including copies of those7

photographs.8

CHAIRPERSON GRIFFIS: And maybe -- in9

fact, it goes to the point of this. It's not10

pertinent to bring cross examination evidence, but11

rather save it for your primary case presentation and12

then we're all on the same wavelength.13

MR. BECKNER: Certainly. I don't think I14

have anymore questions. Thank you.15

CHAIRPERSON GRIFFIS: Don't let me cut you16

off.17

MR. BECKNER: No, I'm -- I'm done.18

MS. DWYER: Mr. Chairman, I have -- I have19

one question of this witness on redirect.20

CHAIRPERSON GRIFFIS: Oh, yes.21

MS. DWYER: No, I want to clarify a point22

that he made.23

Mr. Anthony, could I refer you to page 2524

of the drawings that we filed and I just want you to25
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identify on that drawing the location of the Beckner's1

house. Is that the house that's outlined to the far2

left of that page?3

MR. ANTHONY: Yes, the lower left.4

MS. DWYER: And what is the approximate5

distance between the Beckner's house and the NCRC6

building?7

MR. ANTHONY: I would guess it's about 1008

-- about 100 feet. To the carriage house or to the9

main house?10

MS. DWYER: To the main house.11

MR. ANTHONY: It's probably 150 feet.12

MS. DWYER: Thank you.13

MR. HUNSICKER: Good afternoon, Mr.14

Anthony.15

MR. ANTHONY: How are you?16

MR. HUNSICKER: I'm Steve Hunsicker and17

I'll try not to repeat any of the earlier questions.18

First of all, did you make a model of your19

proposed proposal that would show the proposed20

building with respect to and in relation to topography21

and adjoining properties?22

MR. ANTHONY: No, I did not.23

MR. HUNSICKER: Did you recommend that you24

make such a model?25
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MR. ANTHONY: No.1

MR. HUNSICKER: Were you ever asked to2

make a model?3

MR. ANTHONY: No.4

CHAIRPERSON GRIFFIS: Let's not explore5

too much longer.6

MR. HUNSICKER: All right.7

CHAIRPERSON GRIFFIS: No model was made.8

MR. HUNSICKER: Okay. Good. Mr. Anthony,9

what is the square footage of the -- the new what I10

guess you're calling carriage house?11

MR. ANTHONY: Okay. I don't have those12

numbers on the top of my head and I think that this is13

old. So, I want to make sure I use the right14

document. This is on page 25 of our submission.15

MR. HUNSICKER: Okay.16

MR. ANTHONY: Let's see. The total square17

footage of the carriage is 4397 square feet.18

MR. HUNSICKER: Okay. Do you know of any19

house along the Ordway Street between 34th Street and20

30th Street on Ordway that is of that size?21

MR. ANTHONY: I don't know the square22

footage of houses along there. I also don't know of23

any houses that have substantial part of their square24

footage underground either.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

198

MR. HUNSICKER: It's true though isn't it1

that you don't know of a single house on Ordway Street2

that has a square footage of that size?3

MR. ANTHONY: Using the 4397 number?4

MR. HUNSICKER: The number you just gave5

for the record.6

MR. ANTHONY: I am not aware of the square7

footage of the houses along Highland.8

MR. HUNSICKER: Along Ordway Street.9

MR. ANTHONY: Along Ordway. I'm sorry.10

MR. HUNSICKER: Do you know the square11

footage of the house immediately adjoining the NCRC12

property to the west of NCRC on Ordway Street?13

MR. ANTHONY: Mr. Little's property. No,14

I don't.15

MR. HUNSICKER: Correct. You asked --16

asked -- or answered a few questions about the size of17

the -- or the height of the facade along Ordway18

Street. Do you remember that, sir?19

MR. ANTHONY: Mr. Beckner asked me some20

questions. Yes.21

MR. HUNSICKER: Yes, correct and I think22

you indicated that a height of approximately ten feet23

at one point. Is that correct?24

MR. ANTHONY: He was pointing his finger25
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to the drawing and where he was pointing was about ten1

feet. That's correct.2

MR. HUNSICKER: And just for this purpose3

right here on the record, what point has a height of4

approximately ten feet?5

MS. DWYER: Mr. Chairman, the question was6

already asked and answered by Mr. Beckner who had the7

drawing in front of him which the witness pointed to.8

So, I don't think we need to revisit that issue.9

MR. HUNSICKER: We're not. My question is10

-- is going to be is it correct that there is a fence11

on top of that building?12

MR. ANTHONY: There is a fence set back13

from that wall. Yes.14

MR. HUNSICKER: So, if I -- I were to add15

the --16

MR. ANTHONY: A guard rail.17

MR. HUNSICKER: Excuse me. If I were to18

add the height of the wall to the height of the fence,19

would I get a total height of approximately 14 feet if20

you know?21

MR. ANTHONY: Let's call it 13'6".22

MR. HUNSICKER: Okay. 13'6". Is there a23

-- I believe you referred to a picture on page 21 of24

the materials. Is there any other page that you can25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

200

site us to that shows the view lines along Ordway1

Street that will be lost to those of us that are less2

than 13.6 feet tall if we are walking or driving along3

Ordway Street?4

MR. ANTHONY: I'm not sure I understood5

your question. Is there a drawing that shows what?6

MR. HUNSICKER: The view lines.7

MS. DWYER: Perhaps if we could pull up8

the Ordway Street drawing --9

MR. ANTHONY: No.10

MS. DWYER: -- and we could look at --11

MR. ANTHONY: The one -- the context?12

MS. DWYER: Right. The scale of this13

building in relation to all the other buildings on14

Ordway Street.15

MR. ANTHONY: That one.16

MR. HUNSICKER: That's fine, but that's17

not my question. My question is is there -- is there18

a --19

CHAIRPERSON GRIFFIS: Why don't you get20

the rendered elevation. Ordway elevation north. Your21

concern is --22

MR. HUNSICKER: My concern is the view23

lines that will be lost by the facade that is to24

exist --25
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CHAIRPERSON GRIFFIS: Point to the area of1

the facade that you're concerned with?2

MR. HUNSICKER: This is the Little house3

along -- at 3220 --4

CHAIRPERSON GRIFFIS: Right. Okay.5

MR. HUNSICKER: -- Ordway Street. This is6

the new building, the tallest point --7

CHAIRPERSON GRIFFIS: Okay.8

MR. HUNSICKER: -- of the building here.9

CHAIRPERSON GRIFFIS: And how is that10

blocking the view different than the Little's house?11

MR. HUNSICKER: Well, I'm -- I'm -- what12

I'm getting to is I'm requesting -- I would like to13

request that the heights of these -- this various --14

at various points along this facade be afforded to the15

record -- provided to the record because this wall16

along here will block the views of the open green17

space back there to people who not just live to the18

west of the space as Mr. Ordway -- as Mr. Little does,19

but to all the neighbors and -- and the -- and the20

passerby that walk along Ordway Street or drive along21

Ordway Street. Because this will be a solid visual22

wall where there now is not such a wall.23

MS. DWYER: We would stipulate that people24

driving by or walking down the street are going to see25
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that wall and that building.1

MR. HUNSICKER: Okay. What I'm asking is2

if for the record and I -- I think Mr. Anthony said he3

didn't know this information offhand. If we could4

have the heights.5

MR. ANTHONY: Well, the other thing that6

complicates just a little bit is when you point to the7

height of the roof. Clearly that's a sloping roof and8

that's well set back from the face of the front wall9

of the building. The wall area that we talked about10

between the playhouse and the carriage house. There11

is an existing fence and a deck with a railing that is12

approximately that height in it's existing condition.13

I believe there's a photograph of that in the14

package.15

MR. HUNSICKER: Okay. Well, I think I'm16

all -- all I'm asking for -- you gave me this height,17

13.6. If you could tell us the height of this18

building, that would be useful and satisfactory as far19

as I'm concerned.20

MR. ANTHONY: Okay. I think we've given21

it to you as part of a package before, but I don't22

have that with me today.23

MR. HUNSICKER: Very well. Mr. Anthony,24

in -- in performing your assignment, were you made25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

203

aware of landscaping along Ordway Street that was1

provided pursuant to a 1994 agreement between NCRC and2

its Ordway Street neighbors?3

MR. ANTHONY: I know that there was --4

CHAIRPERSON GRIFFIS: I'm sorry. What is5

this relating to?6

MR. HUNSICKER: I'm -- I'm asking whether7

his -- I'm about ready to ask whether his assignment8

here included an instruction to retain the landscaping9

agreed to by NCRC and its Ordway Street neighbors.10

CHAIRPERSON GRIFFIS: Well, why would we11

have any jurisdiction over that no matter what he12

answers?13

MR. HUNSICKER: Well, I think it would go14

to adverse impacts on the neighborhood if he was not15

instructed to honor that agreement.16

CHAIRPERSON GRIFFIS: Okay. But -- and I17

might agree. But, you need to show me the adverse18

impacts not the agreement.19

MR. HUNSICKER: I'm -- I'm just asking if20

he was --21

CHAIRPERSON GRIFFIS: I know, but there22

actually is not relevancy and, in fact, we're probably23

going to have an objection to its relevancy in this24

question.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

204

MR. HUNSICKER: Well, if he can tell me1

whether or not he was so instructed, then subsequent2

testimony I think by Ordway Street neighbors can3

provide in the -- the missing piece.4

CHAIRPERSON GRIFFIS: Okay. Maybe I'm not5

clear.6

MS. DWYER: Right.7

CHAIRPERSON GRIFFIS: I don't want to get8

into this agreement between the NCRC, the neighbors or9

anything else. We have no jurisdiction. I -- there's10

nothing I can do with the information that you could11

provide me. The importance of what you're trying --12

the evidence as I understand it would be going to the13

adverse impacts related directly to this application.14

That's what I want to hear.15

So --16

MR. HUNSICKER: Okay.17

CHAIRPERSON GRIFFIS: -- rather than18

spending a lot of time with numerous objections and19

then us having to pull things out of the record, let's20

not get into that and let's not get into arguments of21

what was done, what was said, and what was agreed upon22

outside of this application. Because there is23

absolutely nothing I can do with it.24

25
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

(6:00 p.m.)2

MR. HUNSICKER: Okay. Very well. Mr.3

Anthony, I think you mentioned a curb cut on the east4

end of the NCRC property on Highland. Is that5

correct, sir?6

MR. ANTHONY: Yes.7

MR. HUNSICKER: Do you happen to know how8

high the curb is along Highland in that location?9

MR. ANTHONY: The curb is virtually flush10

with the pavement.11

MR. HUNSICKER: With the street pavement?12

MR. ANTHONY: Yes.13

MR. HUNSICKER: Okay.14

MR. ANTHONY: The sidewalk/curb.15

MR. HUNSICKER: Mr. Anthony, I think you16

mentioned that your instructions including the design17

of rooms capable for accommodating conferences among18

other things. Is that correct, sir?19

MR. ANTHONY: No, my testimony was that20

included in the program were conference rooms that21

would be used for a variety of purposes.22

MR. HUNSICKER: Did your instructions23

include an instruction to design a room sufficient in24

size to accommodate a gathering of a minimum number of25
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people?1

MR. ANTHONY: No, there was actually an2

instruction to create this play space/indoor motor3

space and then the question arose what is the capacity4

of the room.5

MR. HUNSICKER: And did you -- was that a6

question asked of you?7

MR. ANTHONY: Yes.8

MR. HUNSICKER: And what was your answer?9

MR. ANTHONY: You know, honestly, I don't10

recall.11

CHAIRPERSON GRIFFIS: What's the -- what's12

the approximate square footage of the motor skills13

room?14

MR. ANTHONY: It's -- do you remember?15

It's 32 by -- it's a little less than that. It's I'm16

going to say in the range of 1,000 to 1,200 square17

feet. I don't know exactly.18

CHAIRPERSON GRIFFIS: Okay. And based on19

the building code, what would be the occupancy of that20

standing free, no tables, no fixed furniture?21

MR. ANTHONY: Well, depending aisles and22

such --23

CHAIRPERSON GRIFFIS: No, just the room24

with -- with no fixed tables or chairs. It's at seven25
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square feet person. Correct?1

MR. ANTHONY: Yes, but I think that's net2

of aisles.3

CHAIRPERSON GRIFFIS: Are you saying4

there's fixed furniture? I'm not understanding then.5

MR. ANTHONY: You need to provide aisle6

space, egress space out of the space itself, but using7

seven --8

CHAIRPERSON GRIFFIS: I'd say -- I just9

want to five and these are my calculations that I'm10

doing here, but it's for a benefit because there's the11

issue of this room. How many people can it12

accommodate?13

MR. ANTHONY: I think approximately 10014

people/120 people.15

CHAIRPERSON GRIFFIS: And that's based on16

building code occupancy?17

MR. ANTHONY: I'm just -- that's based on18

my recollection of the calculation that we had done19

for the school previously.20

CHAIRPERSON GRIFFIS: Okay. Could it be21

standing room and it could be done --22

MR. ANTHONY: It might be more if -- if23

there were --24

CHAIRPERSON GRIFFIS: Three square feet25
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per person?1

MR. ANTHONY: Yes, or, you know, kids are2

small. So, you might get more, you know.3

CHAIRPERSON GRIFFIS: Okay. Well, somehow4

we need to establish a population that can give us a5

perspective of -- so that we're all looking at the6

same thing.7

MR. ANTHONY: You would like to know how8

many people can occupy the space.9

CHAIRPERSON GRIFFIS: Yes.10

MR. ANTHONY: Okay. I don't.11

MS. DWYER: In -- in the materials that we12

provide which we said we would provide earlier, we can13

break down that space and show you capacity if it was14

standing room and if it were chairs such as a, you15

know, back-to-school night with parents and teachers,16

but --17

CHAIRPERSON GRIFFIS: Okay.18

MS. DWYER: We can provide.19

CHAIRPERSON GRIFFIS: You understand what20

I'm trying to get at. I just -- what I want is a21

bench mark perspective. So, when -- so, when we have22

the parties in opposition saying my God, you're having23

conferences in this room, I -- I can understand and24

this Board can understand of what that impact is or25
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when you come back and say this is for kids' motor1

skills and community meetings, how many people are we2

talking about coming in and out?3

MS. DWYER: Right.4

CHAIRPERSON GRIFFIS: None of these --5

none of these labels right now have any meaning to me.6

So, I can't imagine they have any meaning to anybody7

else.8

MS. DWYER: We'd -- we'd be happy to9

provide that and the reason we need to provide it in10

that format is if you are having, for example, a11

conference --12

CHAIRPERSON GRIFFIS: Exactly.13

MS. DWYER: -- you're going to have chairs14

and tables.15

CHAIRPERSON GRIFFIS: Okay.16

MS. DWYER: You're not going to have17

standing room only.18

CHAIRPERSON GRIFFIS: Right.19

MS. DWYER: So, we will be able to tell20

you the capacity for -- if there are chairs, for a21

back-to-school night, if there are tables for a22

conference and you'll get a sense of the size of the23

room and the capacity.24

CHAIRPERSON GRIFFIS: Perfect. All I need25
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to know is what -- specifically how it's calculated1

and then I don't care what it is. I mean we'll be2

able to decide the -- whether it's valuable or not. I3

mean it will be valuable. Anyway I think I'm clear4

even though I don't sound it.5

Okay. Let's move on.6

MR. HUNSICKER: Thank you. Mr. Anthony,7

you mentioned a -- a proposed maintenance building on8

Ordway Street. Will that be heated or air conditioned9

under your plans?10

MR. ANTHONY: I don't believe so. No.11

MR. HUNSICKER: Finally, I believe you12

made reference to this map with the green space on it13

in your direct testimony. Is that correct?14

MR. ANTHONY: Yes.15

MR. HUNSICKER: Did -- did you identify16

the green spaces? Is that something you're17

knowledgeable of?18

MR. ANTHONY: In my testimony, I was19

merely pointing out the commercial area of Connecticut20

Avenue and some of the other schools in the area.21

MR. HUNSICKER: Well, I'm -- I'm curious22

about one small green space. Do you have -- do you23

have a listing or something that would identify this24

green space on 34th Street, N.W.? It's this25
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triangular space. For your assistance, I'll -- I'll1

just tell you it's labeled as Church of the Master as2

I read that.3

MR. ANTHONY: I have to say I did not4

create this document or color it. So, I -- I don't --5

I thought -- I read the same thing that you did. I6

thought it was a church, but I don't -- I don't know7

that.8

MR. HUNSICKER: You don't know if there's9

a Church of Master located there?10

MR. ANTHONY: I don't recall that name.11

MR. HUNSICKER: Thank you, Mr. Anthony. I12

have nothing else.13

CHAIRPERSON GRIFFIS: Okay. That is the14

parties. I'm assuming that Mr. Little is not here to15

give cross examination.16

Recross on new testimony. Yes?17

MR. NETTLER: Just a few questions.18

Excuse me. Just a few questions. Richard Nettler for19

Cleveland Park Neighbors.20

Do you understand the difference between21

the definition of a story, cellar, and basement?22

MR. ANTHONY: I believe I do.23

MR. NETTLER: Okay. You understand that a24

basement is measured -- the -- a basement is measured25
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from the adjacent finish grade. Correct?1

MR. ANTHONY: From the adjacent finish2

grade at the front of the property.3

MR. NETTLER: Okay. I'm asking you again.4

Do you understand the difference between how a story5

is measured and how a basement is measured?6

CHAIRPERSON GRIFFIS: Let's cut to the7

chase. Why don't you give him --8

MR. NETTLER: On your plans, didn't you9

show that there was a basement that was above four10

feet out of -- out of the adjacent finish grade?11

MR. ANTHONY: Perhaps we labeled it12

incorrectly in terms of, you know, it's the lower13

level basement.14

MR. NETTLER: It's not a cellar. Is it?15

MR. ANTHONY: Actually, I believe it is a16

cellar.17

MR. NETTLER: You understand how a story18

is measured and how a basement is measured and I ask19

you again.20

MS. DWYER: Mr. Chairman, I think this is21

badgering the witness.22

CHAIRPERSON GRIFFIS: Right.23

MS. DWYER: If Mr. Nettler wants to make24

his point on his direct --25
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CHAIRPERSON GRIFFIS: Let's -- let's step1

back a little bit.2

MR. NETTLER: I -- I think --3

CHAIRPERSON GRIFFIS: Mr. Anthony --4

MR. ANTHONY: Yes.5

CHAIRPERSON GRIFFIS: -- do you understand6

the definition of cellar according to 11 DCMR as that7

portion of a story the ceiling of which is less than8

four feet above the adjacent finish grade?9

MR. ANTHONY: Yes, I do.10

CHAIRPERSON GRIFFIS: Okay. And it is11

different than a basement in its designation as12

indicated in the definition that that portion of a13

story party below grade the ceiling of which is four14

feet or more above the adjacent finish grade.15

MR. ANTHONY: Correct.16

CHAIRPERSON GRIFFIS: Do you also17

understand that story is the space between two18

surfaces -- the space between the surface of two19

successive floors in the building or between the top20

floor and the ceiling of the underside of the roof or21

framing? I can read that again slowly and I'll be22

clear. I'm reading DCMR 11 --23

MR. ANTHONY: Okay.24

CHAIRPERSON GRIFFIS: -- 199 definition.25
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So, if you answer in the affirmative of definition is1

probably a good and wise move.2

The -- the story definition in 11 DCMR3

2003 continues and it says "Story. The number of4

stories shall be counted at the point from which the5

height of the building is measured." Is that also6

your understanding of the definition?7

MR. ANTHONY: Yes.8

CHAIRPERSON GRIFFIS: Okay. Did you have9

further?10

MR. NETTLER: I don't have any further. I11

would just -- his testimony in response to the12

questions by Ms. MacWood and your reading of the13

zoning regulations would confirm Mr. Williams --14

MS. DWYER: This is testimony. It's --15

CHAIRPERSON GRIFFIS: I don't know.16

MR. NETTLER: -- Mr. Williams --17

CHAIRPERSON GRIFFIS: I'm not sure it18

does. So --19

MR. NETTLER: -- statement that -- he20

testified that it was more than four feet. It was21

eight feet. He testified as to the height.22

CHAIRPERSON GRIFFIS: I'll bring clarity23

before we get into a long legal argument. There --24

there is a distinction between basement and cellar and25
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-- and --1

MR. NETTLER: Correct.2

CHAIRPERSON GRIFFIS: -- it is factored in3

for numerous reasons, gross floor area and FAR and4

also in calculating the number of stories. But, as5

I've just read in the definition, the number of6

stories is designated at that point which the height7

is designated on the building. I haven't heard8

testimony or any evidence of what the height is or9

where that measurement is taken of which that would10

establish the number of stories not whether there is11

-- there is a grade change that brings an area above12

to create a basement.13

MR. NETTLER: He testified in response to14

questions by Ms. MacWood that the basement area which15

is the area that I'm referring to which begins from16

the front of the building and goes to the back of the17

building at the front of the building is -- I guess18

his testimony was that it was less than four feet and19

at some point, it got above four feet and it's at20

eight feet at one point he suggested.21

CHAIRPERSON GRIFFIS: Okay. I understand.22

MR. NETTLER: That would mean that that --23

that portion is counted as a story because it is not a24

cellar and, therefore, an area variance would be25
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required.1

CHAIRPERSON GRIFFIS: Okay. We're going2

to continue this because this will be an interesting3

legal argument because I would say at this point4

without hearing everybody's argument that that portion5

would be classified as a basement. I'm not sure it is6

classified as a story.7

So, that's what we'll need to decide.8

Okay.9

Any other cross examination of Mr.10

Anthony?11

MR. NETTLER: Except that the -- except12

that the -- no, there isn't any.13

CHAIRPERSON GRIFFIS: See I know I can be14

proven wrong. I'm just not in the midst of it yet.15

Okay.16

Anything else?17

Have we created a memorable afternoon for18

you, Mr. Anthony?19

MR. ANTHONY: Thank you.20

CHAIRPERSON GRIFFIS: Yes. I -- we do21

appreciate -- is there any further redirect for Mr.22

Anthony?23

MS. DWYER: Nothing further right now.24

Thank you.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

217

CHAIRPERSON GRIFFIS: Okay. And let me1

just say generally speaking and perhaps just to loosen2

up a little bit, we have about an hour left for this.3

We'll take a quick break.4

I do my best and endeavor to make this5

comfortable for everybody whether you're in opposition6

or an applicant or big developer or small developer7

and I appreciate, Mr. Anthony, you putting yourself8

through this. Cross examination is a given -- a9

difficult situation. There is a lot of latitude that10

I grant with the cross examination. See we're not a11

-- a judicial procedure. We're quasi-judicial. So, I12

hope that the -- the level of passion can maintain13

itself at a civil level and so, with that, I do -- I14

appreciate your being here and answering as well as15

you can the questions.16

We've said it before and last when we were17

here, we also appreciate looking at your drawings18

because they're -- they're -- they're quite beautiful.19

MR. ANTHONY: Thank you.20

CHAIRPERSON GRIFFIS: That doesn't go to21

anything of the merits of this case, but I enjoy22

looking at good drawings.23

With that, let's take -- let's just24

average what's next and then we're just going to take25
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a quick break.1

You're calling your next witness. Is that2

correct, Ms. Dwyer? And that will be the director?3

MS. DWYER: Yes, the next witness will be4

the director of the school.5

CHAIRPERSON GRIFFIS: Okay.6

MS. DWYER: Susan Piggott.7

CHAIRPERSON GRIFFIS: I would anticipate8

tonight at this point that we're getting through the9

testimony of the director and the cross examination10

and that will probably take us up to 7:00.11

So, let's be back. We will be expeditious12

and let's just take five minutes.13

(Whereupon, at 6:14 p.m. off the record14

until 6:25 p.m.)15

CHAIRPERSON GRIFFIS: If everybody could16

have their seats. We are at the stage of calling the17

next witness. What I would like to do under the --18

indeed. We're going to wait for the witness until we19

get a quorum up here, but with that, a little20

housekeeping.21

Clearly, we're not finishing the entire22

case of this today. So, what I'd like to do is have23

the parties look at their schedules. We are proposing24

the 24th of June. That is the first date of which we25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

219

will have a full afternoon that we can continue this1

rather than trying to get an hour here and an hour2

there.3

So, I will not -- we don't need to discuss4

that now, but this will give you ample time to5

evaluate that. I think I'm holding pretty strongly to6

that unless there is a large issue that we need to7

deal with.8

Okay. With that, Ms. Dwyer.9

MS. DWYER: Mr. Chairman, we are changing10

the order of the witnesses because our final witness11

Mr. Pedro Alfonso is not going to be here for much of12

the month of June because he's traveling on business.13

CHAIRPERSON GRIFFIS: Okay.14

MS. DWYER: So, instead of having Susan15

Piggott give her testimony, Pedro's going to give his16

and additionally, we felt that Susan's testimony was17

going to be longer and the cross examination longer18

and we'd run out of time anyway.19

CHAIRPERSON GRIFFIS: Okay.20

MS. DWYER: So, this gives us a chance to21

have Mr. Alfonso who's been very patient give his22

testimony and I think I indicated earlier or in our23

filing that he's a new member of the Board of Trustees24

of NCRC and also a parent of a child at the school and25
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I'd ask him to give his testimony.1

MR. ALFONSO: Thank you, Maureen. I2

originally started off my -- writing my testimony with3

good afternoon. I think I would have to say good4

evening, Mr. Chair and members of the Board.5

CHAIRPERSON GRIFFIS: Better than saying6

good morning. Right?7

MR. ALFONSO: Yes, that's right. My name8

is Pedro Alfonso and I'm -- I'm pleased to be here to9

provide testimony in support of the NCRC's10

application. I'm a long-term resident of the city as11

is my wife who's a -- a third-generation Washingtonian12

and we current live at 1809 Parkside Drive here in13

Washington.14

In addition, I'm also President of Dynamic15

Concepts, Inc. which is a local firm located here in16

Washington, D.C.17

But, I'm here today really to present18

testimony as a parent. My daughter, Alexandria19

Alfonso, is a student at NCRC. In fact, she was20

featured in The Washington Post article that many of21

you may have seen. In fact, I actually brought a copy22

of it just in case you didn't and that's what proud23

parents do. But, she's -- she's the one here kind of24

upset down with Ms. Piggott and you have to forgive25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

221

me. I haven't been able to get this in -- in the1

wallet size right now. So, but I appreciate this2

opportunity.3

One of the questions might be why did my4

wife and I decide to have Alexandria attend NCRC? I5

think the -- the question would be quite simple. We6

examined many schools and it was the best school for7

our child. Our daughter is -- is visually impaired8

and -- and thus, she is one of the special needs9

children that's attending NCRC.10

To my knowledge, I -- I don't think that11

we have found that there's any other school or12

preschool that starts a special needs program at the13

age of 2?. It's -- it's mission for NCRC is -- is --14

I think is quite simple. It's to make sure that all15

students enroll in the school, get the education they16

need, learn independence and develop self-esteem which17

is so important for those students that are in special18

needs.19

You have -- certainly the program at NCRC20

is one of inclusion and by incorporating therapists21

into the school program and by having the highest22

caliber of teachers and staff and that's what we23

found.24

In addition what we -- we thought was so25
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important is the mixing of special needs children with1

those typically developing. You'll -- you'll hear2

testimony and -- and so far you've heard quite bit on3

the physical characteristics of -- of the -- of the4

project. I believe the program at NCRC is really the5

unique part of this entire process and it serves as an6

important need in our community.7

With its modest expansion, NCRC will be8

able to educate additional students including students9

with special needs. In a small measure if you --10

knowing those things about students with special needs11

in the city, it will provide the quality care in the12

-- in the District of Columbia.13

The redesigned space will also provide14

greater access to all the school's facilities by all15

of its students. The plan calls for adding an16

elevator as -- as have been discussed to the main17

building. Also, to eliminate classroom on the very18

top floor of the main building.19

Certainly, the redesigned certainly20

provides an open space and -- and the type of21

facilities that our child would need, but certainly,22

there are even those with more special needs in terms23

of -- of the elevator access.24

I have two final points that I would like25
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to mention this evening. The first is to say I1

wholeheartedly agree with the letter that -- that2

you've received from the District of Columbia3

Department of Human Resources who have been so kind to4

our family in providing us with counseling and -- and5

assistance for therapy which states in the second6

paragraph and I'd like to read that. The Department7

of Human Resources stated that "During the 70 years of8

operation in the District of Columbia, NCRC has always9

provided an important and valuable service to the10

residents of the District of Columbia. It is my11

understanding that in its application to the BZA, NCRC12

has requested an ability to enroll ten more students13

while reducing class size, providing a greater amount14

of indoor motor and play space and removing a15

classroom from the third floor of their main building.16

All of these measures are fully supported by the17

Office of Childhood Development."18

And I say that again "All of these19

measures are fully supported by the Office of Early20

Children Development." And I believe they should be21

supported by all branches of the District of Columbia22

Government.23

My second point is that I have just been24

elected to the -- serve as a Board -- on the Board of25
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Trustees of NCRC. In that capacity, I will assure you1

that I will do everything in my power as a board2

member to insure that the school complies with all of3

its commitments and all of the conditions you include4

in your order.5

Finally, I know that from the issue of the6

school that -- that my wife and I certainly7

investigated before putting our child in NCRC and all8

the conversations I've had with parents and the -- the9

staff and the board are that they share my particular10

views on moving forward on this project and -- and11

maintaining your particular order.12

Thank you.13

CHAIRPERSON GRIFFIS: Thank you very much.14

Are there questions from Board?15

COMMISSIONER HOOD: Mr. Chairman --16

CHAIRPERSON GRIFFIS: Yes, Mr. Hood.17

COMMISSIONER HOOD: -- let me just quickly18

ask Mr. Alfonso, you -- you say you've been there19

three years?20

MR. ALFONSO: No, the -- our child is 3 --21

3? years old now and she -- she went in at 2? years22

old which is starting early development. With23

children with special needs is very important in terms24

of their motor skills.25
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COMMISSIONER HOOD: Let -- let me just get1

your perspective as a new parent and going into that2

area -- your child going in. Would you say there's a3

traffic issue or a traffic problem? And I know you4

didn't exactly testify to this, but unfortunately, you5

won't be here and I wanted to get your perspective on6

traffic in that area.7

MR. ALFONSO: Mr. -- Mr. Hood, as you8

mentioned, you asked whether there was a traffic9

issue. You know, as all of us here in this particular10

room, we've all gone through a -- a process of going11

to a school and in terms of dropping off kids in the12

morning. There's always an abundance of -- of kids13

getting dropped off. I don't see the issue anymore14

than any other school that's in neighborhoods or the15

public schools or even to the extent colleges. It's16

-- it's that period of time that when you -- when you17

deal with education and you're dealing with kids,18

they're all starting at the same time or at various19

times as it goes with NCRC.20

To -- to the extent that there is a period21

there's more traffic than normal, I would say there22

is. To -- to answer your question is there -- did I23

see it as a problem, I saw it very organized and one24

of the most organized processes I've ever seen in25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

226

terms of a drop off and -- and parents are not allowed1

to get out of their cars. They're dropped off. The2

faculty and administration actually takes the kids out3

of the car and -- and you continue on and I actually4

do it and gladly do it many times in the morning5

dropping off my child.6

COMMISSIONER HOOD: Okay. I thank you for7

answering my question. I know I said issue, but from8

your responses, I guess it's no different than any9

other school -- some of the other schools that we have10

here in the city. Thank you.11

MR. ALFONSO: Thank you, Mr. Hood.12

CHAIRPERSON GRIFFIS: Any other questions13

from the Board? Cross examination.14

MR. NETTLER: Just a few questions.15

Richard Nettler for the Cleveland Park Neighbors. Put16

my glasses away.17

Mr. Alfonso, I -- I gather from your18

testimony that your child has been there for just a19

year. Is that correct?20

MR. ALFONSO: That is correct.21

MR. NETTLER: Okay. And when you sought22

to obtain admission for your child to the school, was23

it based on a promise of some new buildings that were24

built or was it because of the program that was25
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offered?1

MR. ALFONSO: As I mentioned, our child2

has special needs. So, the most important thing for3

us was a program that -- that accommodated that type4

of development and I had absolutely no knowledge of a5

potential project.6

MR. NETTLER: And are you aware of how7

long those programs have existed at that school?8

MR. ALFONSO: We investigated the history.9

Certainly, it -- it was founded somewhat of that --10

on that principle and from what we understand the name11

certainly is imbedded with special needs consideration12

and philosophy.13

MR. NETTLER: Do you know how long your14

term is on the Board of Trustees?15

MR. ALFONSO: I have not as of yet16

started, but I have a -- right now a three-year term17

and that's the extent -- period that our child would18

be at -- so --19

MR. NETTLER: So, it's co-terminus with20

the time which your child is at the school. Is --21

MR. ALFONSO: Not -- the Board does not22

operate like that. I understand there -- there --23

from those I have met on the Board, there are many24

whose -- whose children have gone on to other schools25
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who are still on that Board and continue and if so1

asked, I will have to evaluate at that time.2

MR. NETTLER: And how -- how often do you3

personally bring your child to the school in the4

morning?5

MR. ALFONSO: On the average, I would say6

once a week.7

MR. NETTLER: Once a week. And at what8

time is that?9

MR. ALFONSO: At 8:25/8:30 time frame.10

MR. NETTLER: Okay. And you don't stay11

around for the other drop-off times when other12

children arrive. Do you?13

MR. ALFONSO: No, I do not.14

MR. NETTLER: Okay. I have no other15

questions.16

CHAIRPERSON GRIFFIS: The ANC? No17

questions. Other parties cross examination? Nothing?18

I've lost my list. Okay. So, Beckner, Badami, Mr.19

Little. Nothing. Okay. In -- in which case --20

MS. DWYER: Okay.21

CHAIRPERSON GRIFFIS: -- there we are.22

MS. DWYER: Thank you.23

CHAIRPERSON GRIFFIS: Thank you, Mr.24

Alfonso. I appreciate you being here and glad we25
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could accommodate -- Mr. Nettler.1

MR. ALFONSO: Thank you, Mr. Chair.2

MR. NETTLER: I know -- I know that you3

wanted to end at 7:00 and I'm just suggesting that4

having another witness come on now whose testimony5

would clearly be broken up is probably not the best.6

CHAIRPERSON GRIFFIS: Right. No, I don't7

think we're going to another witness tonight. I like8

to keep our promises -- schedule as often as I can.9

So, maybe we can use this as a bonus and we can take10

up anybody else's time and we have 20 minutes to our11

side of the scorecard.12

Okay. Let's go to schedule and next.13

When we meet obviously we'll pick up in the -- the14

witnesses of which we have -- Ms. Dwyer, we have two15

more witnesses. Is that correct? We have the16

director and the --17

MS. DWYER: Yes, we do. The director and18

the traffic consultant.19

CHAIRPERSON GRIFFIS: -- traffic engineer.20

MS. DWYER: Yes.21

CHAIRPERSON GRIFFIS: And obviously cross22

examination with that. After which we'll proceed in23

subsequent fashion as our regulations say.24

Twenty-fourth of June, Ms. Dwyer.25
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MS. DWYER: I will be here as will NCRC.1

So, we're prepared to go ahead on the 24th of June.2

CHAIRPERSON GRIFFIS: Okay. Mr. Nettler.3

MR. NETTLER: We are as well.4

CHAIRPERSON GRIFFIS: Twenty-fourth. Are5

there parties that have difficulties or problems that6

I should be aware of? Noting that with great7

seriousness for about the 24th.8

The ANC is also going to be available on9

the 24th? Indicating yes.10

In which case, it looks like we've picked11

a good date.12

Ms. Bailey, just to reiterate, it is the13

first and only in the afternoon. Is that correct?14

MS. BAILEY: Yes, Mr. Chairman.15

CHAIRPERSON GRIFFIS: Okay. And I think16

we will do our best. In fact, we'll insure that this17

will maintain the only case in the afternoon on the18

24th. I reviewed the morning and it does no seem as19

laborious at this point as our morning was this20

morning. So, hopefully we'll get in time.21

I would anticipate and I would push that22

we finish on the 24th. That means that quite a lot23

has to be accomplished. We have the presentation of24

eight parties not to mention the finishing cross25
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examination of the Applicant's case.1

But, with that if you keep that in mind,2

let me also tell you as I think many of you know and3

have heard me say this Board reads everything4

absolutely everything that is submitted. So, as5

you're crafting your presentation of cases, it is not6

necessarily more crucial to give oral testimony as we7

will, in fact, have written -- we will accept written8

testimony or written information and after all, that's9

what we look at late at night when we're figuring10

these whole things out.11

So, any questions, clarifications? Is12

everyone clear?13

I'm going to run down what needs to be14

submitted and I would hope that that would be in by15

the 24th so that we could have that, in fact, served16

before that so that we can have people prepared and if17

you have questions, you can just come up to the table18

and have a seat because you have to be on a19

microphone.20

Ms. Bailey, are you -- are you ready to21

run through that?22

MS. BAILEY: Let's try it, Mr. Chairman.23

The first thing I have on the list is a24

breakdown of the interior space according to function,25
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that meaning classrooms, conference area,1

motor/community room, et cetera.2

CHAIRPERSON GRIFFIS: Okay.3

MS. BAILEY: The height of the buildings4

is measured from Ordway Street.5

Thirdly, the drawing to show how many6

trees are to be removed. This is a before and after7

construction to accommodate the proposed construction.8

Provide -- the Applicant is to provide a9

cross section to show the proposed addition in10

relationship to Ms. Badami's house.11

And then the last thing, Mr. Chairman, is12

the Applicant is to identify the occupancy of the room13

to be used for meetings.14

CHAIRPERSON GRIFFIS: Okay. Let me just15

make clarification and then I'll take questions for --16

if anyone has.17

On the -- on the issues submitted in terms18

of calculations and all that, in terms of height, I19

have some concern of -- of the parties asking the20

Applicant to provide heights. Because what I don't21

want to do is get into a battle again. It is22

essentially semantics, but it's also legal of how one23

would establish height and where establishment of24

heights are.25
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I don't want to give direction on this.1

What I want is documents that show a scale of the --2

the structures that can address the party in3

opposition's concern and that we can have a productive4

conversation.5

So, it goes to again how you are6

establishing, one, the population in the motor room.7

Also in terms of the square footage. I want very8

specifically how calculations were made and what9

they're based on.10

MS. DWYER: Right.11

CHAIRPERSON GRIFFIS: If you give12

dimensions everywhere, I -- it just needs to show13

exactly what those dimensions are. If you give14

dimensions based on height as height is calculated in15

the zoning regulations, I need to know that.16

Obviously, there is benefit and detraction17

from both. What I don't want to do is spend a lot of18

time arguing for clarification. I'd rather have19

everyone come clear and make their points and make20

them succinctly and directly so that we might be able21

to proceed to deliberation.22

I'm hopefully making myself clear on that.23

I -- I have some concern with creating a24

lot more documents on everyone's end. So, going to25
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the aspect of the site lines or the view shed of what1

is current and what is not, I'm going to leave it to2

the Applicant how they want to address the concern3

that is obviously coming in a party in opposition.4

MS. DWYER: Yes.5

CHAIRPERSON GRIFFIS: So, to be absolutely6

clear, we have -- we are anticipating photographs of7

the vision lines from adjacent parties in their8

presentation of the case. I would suggest that9

documents be created to tell the -- the complete story10

if one views that parties in opposition will not.11

If we go through and feel like we don't12

have enough documentation, we will require it, but at13

this point, I guess to be clear I am not requiring it.14

So, I'll leave that -- I'll leave that to15

the Applicant's discretion at this point.16

Okay. Anything else? Board Members?17

COMMISSIONER HOOD: Let me just say for18

clarification, Mr. Chair, Ms. -- what I've asked from19

Ms. Badami, I will withdraw that for this time. So,20

like you say so I want her to present her case.21

CHAIRPERSON GRIFFIS: Right.22

COMMISSIONER HOOD: But, it may come back23

up again at a later time.24

CHAIRPERSON GRIFFIS: Exactly.25
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COMMISSIONER HOOD: Okay.1

CHAIRPERSON GRIFFIS: Exactly so.2

COMMISSIONER HOOD: Thank you.3

CHAIRPERSON GRIFFIS: Because in the end4

of the day, it is obvious that this Board needs the5

information for its deliberation not others. Okay.6

Questions? There was a question.7

I -- I just -- if I wasn't clear, you have8

to come up and speak into a microphone.9

INDIVIDUAL: Know it's like 1:00.10

CHAIRPERSON GRIFFIS: Okay. Excellent11

question. The first case in the afternoon is called12

at 1:00 according to our advertisements and we would13

clearly anticipate doing it close to 1:00 and then we14

would go until 6:00 on the 24th of June.15

Other questions, clarifications,16

submissions?17

MS. DWYER: Mr. Chairman, one question.18

Earlier we were discussing the parking exemption19

versus the parking variance and I don't know if that's20

an issue that you plan to address with Court counsel21

before the next hearing. If you want us just to22

continue going forward as we have which is that we --23

we're -- we're showing evidence as to all, so that you24

have that information at the end of the hearing when25
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you make your decision. But, I just leave it up to1

you if you want to clarify it or narrow the scope of2

the hearing.3

CHAIRPERSON GRIFFIS: That's an excellent4

point. There are two -- there are two -- two issues5

that are still hanging in this case and perhaps that6

we would decide them initially on the 24th of June if7

the Board is so amenable. That would be use and area8

variance relief and the parking.9

I think that makes a lot of sense. So, we10

would come in hoping to deliberate and make a decision11

on those on the 24th. Which means now we need to have12

an opportunity for those issues to be briefed if they13

have not been briefed if we so -- if we think that's14

wise. Which I kind of do.15

Mr. Nettler, why don't you have a seat16

because I'm sure you're going to need to say something17

on this as are the other parties in this suit. Be18

very clear on what is about to be endeavored.19

Ms. Dwyer, you believe that you have20

briefed the issue sufficiently. Is that correct?21

MS. DWYER: I would like the opportunity22

to submit something if you're going to have the record23

open for other parties, too. We've done it in summary24

fashion, but I would like to address it again.25
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CHAIRPERSON GRIFFIS: Okay. Mr. Nettler,1

you want the opportunity to also add to your2

submissions?3

MR. NETTLER: I would and I think it might4

be appropriate. I wish that issue had come up before5

we started the testimony today. Because it might6

become -- I think it's appropriate to have some7

discussion of the issue -- of both those issues with8

the Board before it makes a decision.9

I -- I thought the way in which this was10

proceeding since the issues had been advertised and11

since there was at least some preliminary statements12

that the hearing was going to go forward with the13

testimony and either those issues get resolved by14

supplemental pleadings as they have -- supplemental15

submissions as they have in other cases or --16

CHAIRPERSON GRIFFIS: How is that17

different than what we're doing?18

MR. NETTLER: No, I mean after. I mean19

when -- when I've -- when I've had experience --20

CHAIRPERSON GRIFFIS: I see.21

MR. NETTLER: Right. As part of the22

proposed findings of fact and conclusions of law there23

also.24

CHAIRPERSON GRIFFIS: Right.25
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MR. NETTLER: There have been instances1

when the Board has simply asked the parties to --2

CHAIRPERSON GRIFFIS: That's true.3

Oftentimes we go through the entire case and ask the4

burden to be proven on everything that we're looking5

at.6

I think in this case I would -- I would7

rather focus. We have an amazing amount of parties8

for one which means there's numerous amounts of9

information. I think for clarity's sake, it will be10

more efficient for the Board that we were prepared to11

do it today. We did discuss this in executive and I12

felt the Board was not prepared to do that and I think13

we can be by the 24th.14

So, you're -- you would be submitting15

information to us.16

MR. NETTLER: On both issues then.17

CHAIRPERSON GRIFFIS: Okay.18

MR. NETTLER: If that's what you would19

like?20

CHAIRPERSON GRIFFIS: Is the ANC also21

prepared to do that?22

MS. MACWOOD: We have prepared testimony23

on the variance issue. So, are you suggesting that we24

should send it in to you rather than present it?25
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CHAIRPERSON GRIFFIS: No, what -- what I'm1

asking right now is -- is -- is submissions on the2

legal arguments of two aspects. The first is the3

issues that are evidenced in the parking, whether4

parking is required and a variance relief is therefore5

required, whether the ability to waive based on the6

historic designation is -- is there and then the7

second is the area versus use variance.8

Not testimony. It is based on the -- on9

the -- on the legal issues. I think I can say that.10

MR. NETTLER: And then are you planning11

also to have us address this issue that Mr. Williams12

has raised that seems to --13

CHAIRPERSON GRIFFIS: Three issues for the14

24th that we'll start with in preliminaries.15

Yes, I -- it makes total sense to do it.16

Here -- here at this lat hour, what I want to do is17

frame it so that we're -- with the submissions, we're18

all discussing the same thing and --19

MEMBER ZAIDAIN: Well, we have -- we have20

a submission from Mr. Williams. Why don't we just21

have the parties respond to his submission and then we22

can take them up.23

CHAIRPERSON GRIFFIS: Because that may not24

fulfill all the legal arguments that need to be made.25
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I mean I -- I have not had time to fully1

read Mr. Williams, but is he not talking about the2

existing structure?3

MEMBER ZAIDAIN: Well, no.4

CHAIRPERSON GRIFFIS: 3309 Highland.5

MEMBER ZAIDAIN: I think what -- was6

what's being determined based on what's being7

determined as cellar and what's going -- what's8

counting towards the number of stories. I think if9

the -- I mean I think it's a kind of an all -- all10

encompassing --11

MR. NETTLER: The issue arises from --12

MEMBER ZAIDAIN: -- issue.13

MR. NETTLER: -- the -- excuse me. I'm14

sorry.15

MEMBER ZAIDAIN: No. No, I -- I --16

MR. NETTLER: It arises from the fact that17

you have an addition being made to the building. So,18

you then have to address the issue of whether -- this19

is the way I understand Mr. Williams to be raising.20

You're going to have to address whether you have four21

stories as distinct from three stories.22

CHAIRPERSON GRIFFIS: I understand. So,23

we're talking about one -- one of the structures on24

the site and I'm calling --25
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MR. NETTLER: The existing structure.1

CHAIRPERSON GRIFFIS: -- to be briefed.2

MR. NETTLER: The existing structure.3

CHAIRPERSON GRIFFIS: Okay. That's where4

we'll limit it then. We'll take in -- we'll take in5

briefings on that issue also from all the parties6

involved.7

Question?8

MS. DWYER: The date for filing that9

number one and the number two, will there also be oral10

argument on this issue or do you plan on taking it11

under advisement and discussing. Because we've --12

we've argued it at the last hearing. We're arguing it13

again today and it -- I'm just trying to get a sense14

of how much time.15

MR. NETTLER: Did we argue the story issue16

at the last hearing?17

CHAIRPERSON GRIFFIS: No, not the story,18

but the parking --19

MS. DWYER: No, not the story issue. The20

other two issues that we're briefing.21

CHAIRPERSON GRIFFIS: Right.22

MR. NETTLER: Well -- well, actually, we23

did argue the -- the parking on the use and area. You24

asked for us to provide --25
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CHAIRPERSON GRIFFIS: Yes, I don't think1

we exhausted the argument.2

MR. NETTLER: Right.3

CHAIRPERSON GRIFFIS: Knowing you folks,4

that maybe impossible which is a good thing.5

But, here's my anticipation. I -- best6

case scenario, we have what we need. So, that's the7

way the briefing should be prepared. I believe and I8

-- I will reserve the time that the Board will have9

questions and the questions will be directed to those10

that submitted -- obviously the questions out of one11

of the briefs to the -- to the person that authored it12

and then responses will be given to those that also13

put in. That's the way I would like to frame all the14

oral and I think that will -- rather than having you15

come back and -- and tell us again what we've read16

numerous times and I can insure you that we will be17

fully prepared for good discussion and questions and18

answers.19

Is there any objection to proceeding in20

that fashion?21

MS. DWYER: None.22

MR. NETTLER: No.23

CHAIRPERSON GRIFFIS: Okay. In which case24

-- while I continue questions, Ms. Bailey's getting25
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the schedule and we'll get back to when that's to be1

submitted and then we'll go from there.2

Yes, Ms.3

MS. BADAMI: Linda Badami again. So, I --4

I'm not quite sure. Since I'm a party --5

CHAIRPERSON GRIFFIS: Yes.6

MS. BADAMI: -- do I get to speak on the7

area versus use variance? I'm not going to be8

submitting a brief.9

CHAIRPERSON GRIFFIS: Not only -- Ms.10

Badami, you are being requested to --11

MS. BADAMI: Well, indeed and I'm going12

to, but I just wasn't sure. You're trying to --13

CHAIRPERSON GRIFFIS: That's right.14

MS. BADAMI: -- listen to everybody.15

CHAIRPERSON GRIFFIS: What I'm going to do16

is I'm going to get everybody's brief. The -- the17

Board's going to read it all. We're going to line18

everybody up at the table and the Board is going to19

ask direct questions to those on their submissions for20

clarification for them to deliberate and make a21

decision immediately on the 24th.22

When you -- and I ask you a question, I'm23

going to get your response and I'm going to then have24

to have everyone else respond to your -- if it's so25
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needed.1

MS. BADAMI: So, I'll be able to give you2

a presentation?3

CHAIRPERSON GRIFFIS: Not a presentation.4

You're going to answer my questions.5

MS. BADAMI: But, if I write you6

something, I can submit it ahead of time?7

CHAIRPERSON GRIFFIS: That -- yes, you --8

MS. BADAMI: Even though it's not a brief.9

It would just be -- I mean it won't be in the form of10

a brief because I won't be citing legal argument.11

CHAIRPERSON GRIFFIS: Okay.12

MS. BADAMI: That's a yes?13

CHAIRPERSON GRIFFIS: I -- we're -- we're14

asking -- we're -- we're asking for the legal15

arguments of which way we should go. So, there's a16

difference between what we're asking on these issues17

than --18

MS. BADAMI: Okay.19

CHAIRPERSON GRIFFIS: -- just testimony on20

the issue. Is that clear?21

MS. BADAMI: So, I will only be able to22

testify what you ask of me. I won't be able to put in23

my own opinion.24

CHAIRPERSON GRIFFIS: Okay. There's --25
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there's -- there's two segments of which we're going1

to continue on the 24th. We're starting out with the2

legal issues. Trying to define are we looking at use3

variance case or are we looking at an area variance4

case? We're going to decide that.5

After that happens, we go back to the6

regularly scheduled program and that will be the7

Government reports, the parties and persons in8

support.9

MS. BADAMI: Right. Right. Right.10

CHAIRPERSON GRIFFIS: And then your11

testimony in opposition. You will have full12

opportunity to present your case as a party. Whether13

you decide to weigh in on this legal issue of parking,14

variance or stories.15

MS. BADAMI: Okay. Very good. Thank you.16

CHAIRPERSON GRIFFIS: Okay. Is that17

clear?18

MS. BADAMI: Yes.19

CHAIRPERSON GRIFFIS: Okay. Is everyone20

else clear on that? Okay.21

MEMBER ZAIDAIN: Yes, I mean just as long22

as the parties realize that (a) they don't have to23

submit something if they don't want to.24

CHAIRPERSON GRIFFIS: Well, I could25
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require it of the parties.1

MEMBER ZAIDAIN: Well, but secondly, I2

mean those -- those briefs need to be focused on the3

legal argument. It's not --4

CHAIRPERSON GRIFFIS: That's correct.5

MEMBER ZAIDAIN: Don't reiterate the6

testimony you're going to give. Focus on the legal7

issues.8

CHAIRPERSON GRIFFIS: We're -- we're not9

going to -- we're -- we will not evaluate testimony in10

our -- in our -- in our view and discussion on the11

legal issues. We will -- we'll have it. We will have12

read it and we'll bring it up when the presentation of13

this case. So, testimony is not being accepted on14

this specific issue.15

Now, I'll underscore as -- as Ms. Beverley16

gets the date for submissions and all of that. Part17

of -- part of the responsibility and -- and the higher18

level of granting party status is this type of19

participation and we look to parties not just to have20

standing to give great testimony, but standing to be21

full participants in the case.22

So, what date are we having submissions?23

MS. BAILEY: This is Ms. Beverley, sir.24

CHAIRPERSON GRIFFIS: Yes.25
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MS. BAILEY: Mr. Chairman, the case -- the1

case as a continuation is still open. So, normally,2

what we do -- the Applicant file 14 days in advance3

and that would be June 10th. The ANC can file seven4

days in advance and that's June 17th. The parties5

obviously can file -- do you want a separate date for6

them?7

CHAIRPERSON GRIFFIS: I'd -- I'd rather8

have it all at once. I don't think we need to have9

submissions and then responses to submissions. I10

think it's going to be very clear. Let's set them all11

at 14 days prior.12

MS. BAILEY: Fourteen days this June.13

CHAIRPERSON GRIFFIS: ANC we can allow14

seven days prior if they need the extra week. I think15

there's ample time.16

MS. BAILEY: June 10th would be the17

submission date then, Mr. Chairman.18

CHAIRPERSON GRIFFIS: Does that work for19

everybody? Everybody clear on that?20

MS. DWYER: Yes.21

CHAIRPERSON GRIFFIS: Excellent. Any22

other questions? Anything else we need to deal with23

today?24

If not, I thank you all very much. I25
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appreciate you spending extra time with us and this1

would adjourn the 6th of May 2003 public hearing.2

(Whereupon, at 6:58 p.m. the hearing was3

concluded.)4
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